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CIVIL DOCKET 


United States District Court for the 
District of Columbia 


Civil Action No. 1557-63 


Proceedings 


Complaint, appearance, Exhibit A. Filed. 
Summons, copies (3) and copies (3) of Com- 
plaint issued. 

Motion of pltf for preliminary injunction; c/m/ 
6/18/63. MC 6-24-63. Filed. 

Motion of deft to dismiss &/or for summary judg- 
ment; opposition to pltff’s motion for summary 
judgment; affidavit; statement; notice; c/m 7-9- 
63; certificate; exhibits 1 of 4; 2 of 4; 3 of 4; 4 of 
4. Filed. 

Findings of Fact & Conclusions of law. McGar- 
raghy, J. 

Order granting preliminary injunction. (N) Mc- 
Garraghy, J. 

Motion of pltf for summary judgment; affidavits 
(4); P&A of pltf in support of pltf’s motion for 
summary judgment and in opposition to deft’s mo- 
tion to dismiss and in the alternative for summary 
judgment; appendix; statement of material facts; 
c/s/8-27-63. Filed. 

Motion of Industrial Union Dept., AFL-CIO, on 
behalf of affiliates IAM and IUE; and Intema- 
tional Association of Machinists, AFL-CIO and 
International Union of Electrical Workers, AFL- 
CIO, individually to intervene as defts; P & A; 
c/m 9-23-63; M.C. 9-23-63. Filed. 

Response of pltf to motion to intervene. Filed. 
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Proceedings 


Order granting motion of International Associa- 
tion of Machinists, AFL-CIO, Industrial Union 
Department, AFL-CIO, and International Union 
of Electrical, Radio and Machine Workers, AFL- 
CIO to intervene on condition said defts file mo- 
tion for summary judgment and opposition to 
pitfs motion for summary Judgment on or before 
Sept. 30, 1963, raise no new issues and hear such 
motion at such time and place as pending mo- 
tions are heard. (N) Tamm, J. 

Motion of deft Industrial Union and International 
Union of Electrical, Radio and Machine Work- 
ers for summary judgment; statement of facts; 
P&A; c/m 9-30-63. M.C. 9-30-63. Filed. 
Motion of pltfs for substitution of parties; c/m 
10-29-63. Filed. 

Order substituting Pneumo Dynamics Corpora- 
tion as party pltf in place of The Blanchard Ma- 
chine Company and Cone Automatic Machine 
Company, Inc. (N) McGarraghy, J- 
Memorandum granting pltfs’ motion for summary 
judgment and denying deft’s and intervenor’s mo- 
tions for summary judgment. (N) McGarraghy, 
J- 

Order denying motions of deft and deft-inter- 
venors for summary judgment; granting pltf’s mo- 
tion for summary judgment; (See order for de- 
tails) (N) McGarraghy, J. 


Notice of appeal of defts Nos. 2, 3, and 4; Filed. 
Motion of pltfs for relief from judgment; Exhibits 
(2); P&A; c/m 1-13-64. Filed. 

Notice of appeal of deft No. 1. Filed. 
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Proceedings 


Memorandum in re if case is remanded by the 
Court of Appeals then this court will grant pltf’s 
motion for relief from judgment. (N) McGar- 
raghy, J. 

Record on appeal delivered to USCA. 

Certified copy of Order of U. S. Court of Appeals 
for D. C. remanding case to District Court. Filed. 
Transcript of proceedings, Oct. 30, 1963, pp. 1- 
125, (Rep.-Watson. Court’s copy). Filed. 
Order vacating order dated Dec. 19, 1963; deny- 
ing motion of deft Secretary of Labor to dismiss 
or in the alternative for summary judgment and 
denying motion of deft intervenors for summary 
judgment; granting pltf’s motion for summary 
judgment. (See order for details.) (N) Micro 
2-20-64 McGarraghy, J. 


Notice of appeal by defts No. 2, 3, and 4 to order 
of Feb. 24, 1964. Filed. 

Notice of appeal by deft. Filed. 

Record on appeal delivered to U.S.C.A. 
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IN THE UNITED STATES DISTRICT COURT 
For the District of Columbia 


Civil Action No. 1557-63 


Barser-ComMaAN COMPANY 
Rockford, Illinois 
Tue BLancHARD MACHINE CoMPANY 


64 State Street 
Cambridge 39, Massachusetts 


Bryant CHUCKING GRINDER Co. 
257 Clinton Street 
Springfield, Vermont 
Coxe Automatic Macuine Company, INc. 


Everett Lane 
Windsor, Vermont 
Tue Fettows Gear SHAPER COMPANY 
Springfield, Vermont 


Jones & Lamson MacHINE ComMPANY 
160 Clinton Street 
Springfield, Vermont 


Krxcssury MacHINe Toor CorPoRATION 
Keene, New Hampshire 


Mattison MacHine Works 
Blackhawk Park Avenue 
Rockford, Illinois 
Ryetr Late & Grinver, INc. 
18 Riverview Road 
Brighton, Boston 35, Massachusetts 


O. S. WALKER Co., INCORPORATED 
Worcester 6, Massachusetts 
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Wysonc AND Mites CoMPANY 
625 Fulton Street 
Greensboro, North Carolina 
Plaintiffs 
Vv. 
W. WILiarp Wirtz 
Secretary of Labor 
Washington 25, D. C. 

Defendant. 


COMPLAINT FOR DECLARATORY JUDGMENT 
AND INJUNCTIVE RELIEF 


1. This is an action for a declaratory judgment that a 
final determination of the prevailing minimum wages in the 
machine tool industry published May 16, 1963, by the de- 
fendant Secretary of Labor, purportedly pursuant to au- 
thority under the Walsh-Healey Public Contracts Act, 41 
U.S.C. §§ 35-45, is unlawful and void; for a permanent in- 
junction enjoining the defendant and his agents from en- 
forcing or applying said final determination; and for other 
relief. 

2. Jurisdiction of this Court exists under 28 U.S.C. §§ 
1331 and 1332; the District of Columbia Code §§ 11-305 
and 11-306; Section 10 of the Walsh-Healey Public Con- 
tracts Act, 41 U.S.C. § 43a; Section 10 of the Administra- 
tive Procedure Act, 5 U.S.C. § 1009; and the Declaratory 
Judgment Act, 28 U.S.C. §§ 2201 and 2202. This action 
arises under the laws of the United States, including the 
Walsh-Healey Public Contracts Act, 41 U.S.C. § 35-45. The 
matter in controversy exceeds the value of $10,000 exclusive 
of interest and costs with respect to each of the plaintiffs 
herein. There exists between the parties an actual contro- 
versy, justiciable in character, in respect of which plaintiffs 
require a declaration of their rights and other legal rela- 
tions by this Court. 
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3. Each plaintiff is a manufacturer of machine tools pur- 
chased or to be purchased by the Government and is in the 
industry to which the aforesaid final determination purports 
to apply. Each is and has been at least since 1960 a member 
of the National Machine Tool Builders’ Association (herein- 
after referred toas NMTBA). Plaintiffs are: 


(a) BARBER-COLMAN COMPANY, a corpora- 
tion organized and existing under and by virtue of the 
laws of Illinois; and a citizen and resident of said state; 

(b) THE BLANCHARD MACHINE COMPANY, 
a corporation organized and existing under and by 
virtue of the laws of Massachusetts, and a citizen and 
resident of said commonwealth ; 


(c) BRYANT CHUCKING GRINDER CO., a 
corporation organized and existing under and by virtue 
of the laws of Vermont, and a citizen and resident of 


said state; 

(d) CONE AUTOMATIC MACHINE COM- 
PANY, INC., a corporation organized and existing un- 
der and by virtue of the laws of Vermont, and a citizen 
and resident of said state; 


(e) THE FELLOWS GEAR SHAPER COM- 
PANY, a corporation organized and existing under and 
by virtue of the laws of Vermont, and a citizen and resi- 
dent of said state; 


(£) JONES & LAMSON MACHINE COMPANY, 
a corporation organized and existing under and by vir- 
tue of the laws of Vermont, and a citizen and resident 
of said state; 

(g) KINGSBURY MACHINE TOOL CORPO- 
RATION, a corporation organized and existing under 
and by virtue of the laws of New Hampshire, and a 
Citizen and resident of said state; 
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(h) MATTISON MACHINE WORKS, a corpo- 
ration organized and existing under and by virtue of 
the laws of Illinois, and a citizen and resident of said 
state; 


(i) RIVETT LATHE & GRINDER, INC., a cor- 
poration organized and existing under and by virtue of 
the laws of Massachusetts, and a citizen and resident of 
said commonwealth; 


(j) O. S. WALKER CO., INCORPORATED, a 
corporation organized and existing under and by vir- 
tue of the laws of Massachusetts, and a citizen and res- 
ident of said commonwealth; and 


(k) WYSONG AND MILES COMPANY, a cor- 
poration organized and existing under and by virtue 
of the laws of North Carolina, and a citizen and resi- 
dent of said state. 


4. Plaintiffs sue on their own behalf as well as on behalf 
of all other manufacturers of machine tools similarly situ- 
ated. Such other persons are so numerous as to make it im- 
practicable to bring them all before this Court. Suit by these 
plaintiffs will fairly insure the adequate representation of all 
other such manufacturers of machine tools. The rights of 
all plaintiffs herein and of all persons represented by plain- 
tiffs depend upon the resolution of common questions of law. 
All plaintiffs seek common relief. 

5. Defendant W. WILLARD WIRTZ is the Secretary of 
Labor of the United States. He resides and is found with- 
in the District of Columbia. He administers and enforces the 
Walsh-Healey Public Contracts Act, 41 US.C. §§ 35-45, in- 
cluding prevailing minimum wage determinations there- 
under. 

6. A hearing was held on September 6-12, 1961, in a pro- 
ceeding pursuant to the Walsh-Healey Public Contracts Act, 
41 U.S.C. §§ 35-45, before the Wage and Hour and Public 
Contracts Divisions of the United States Department of La- 
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bor concerning the prevailing minimum wages in the ma- 
chine tool industry. The NMTBA, on behalf of its members 
including these plaintiffs, was permitted to and did partici- 
pate as a party in such hearing and in subsequent stages of 
such proceeding. In such proceeding the then Secretary of 
Labor, Arthur J. Goldberg, published a tentative determina- 
tion of the prevailing minimum wages in the said industry 
in the Federal Register of January 31, 1962, 27 F.R. 898. 
A copy of said tentative determination is attached hereto as 
Exhibit A. 

7. The defendant published a final determination of the 
prevailing minimum wages in the machine tool industry in 
the Federal Register of May 16, 1963, 28 F.R. 4898. A copy 
of said final determination is attached hereto as Exhibit B. 

The terms of said final determination made it effective 
seven days after such publication, i.¢., on May 24, 1963. 
Said final determination provides: 


“The minimum wage for persons employed in the 
manufacture or furnishing of the products of the ma- 
chine tools industry shall be $1.65 an hour for those em- 
ployees engaged in the occupations of blueprint ma- 
chine operator or draftsman, and $1.80 an hour for 
those employees engaged in other occupations.” 


8. Unless said final determination is set aside, it will ap- 
ply to all contracts with agencies of the United States for the 
manufacture or furnishing of machine tools, as defined in 
the said final determination, in any amount exceeding 
$10,000 bids for which are solicited or negotiations otherwise 
commenced on or after May 24, 1963. All persons entering 
into such contracts with agencies of the United States will 
be required, under Sections 1 and 10 of the Walsh-Healey 
Public Contracts Act, 41 U.S.C. §§ 35 and 43a, and the reg- 
ulations thereunder, to stipulate that all persons employed 
by the contractor in the manufacture or furnishing of such 
machine tools will be paid not less than the wages specified 
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in the said final determination. Under said regulations, and 
the rulings and interpretations of the Secretary of Labor and 
his delegates, when such contracts are made by distributors 
of machine tools, persons who, after such contracts are 
made, manufacture goods called for under such contracts 
are bound by such stipulations if such persons have knowl- 
edge of such contracts or ship goods directly to the govern- 
ment. 

9. Said final determination is unlawful under the Walsh- 
Healey Public Contracts Act, 41 U.S.C. §§ 35-45, and the 
Administrative Procedure Act, 5 U.S.C. §§ 1001-11, in 
that: 


(a) It determines a minimum wage for persons em- 
ployed in the machine tool industry in occupations other 
than those of blueprint machine operator or draftsman 
which is different from and higher than the minimum 
wage it determines for such persons in those two occu- 


pations. 

(b) The reasons or basis for its determination of two 
different minimum wages rather than one was not so 
stated in the tentative decision, or otherwise so pro- 
posed or put into question, as to inform interested par- 
ties of the issues and proposed grounds of decision so as 
to afford them opportunity to be heard thereon. 

(c) Its determination of two different minimum 
wages rather than one is arbitrary and capricious. 

(d) It does not include an adequate statement of 
findings and conclusions supporting the minimum wages 
determined. 

(e) The reasons or basis for its determination of two 
different minimum wages rather than one is not sup- 
ported by substantial evidence in the record on which 
the determination purports to be founded. 

(f) The minimum wages determined are not sup- 
ported by substantial evidence in the record on which 
the determination purports to be founded. 
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(g) It was made effective in less than thirty days 
after its publication in the Federal Register without 
good cause therefor found or published with the deter- 
mination and without evidence of the need therefor 
appearing in the record on which the determination 
purports to be founded. 


10. Each of the plaintiffs is adversely affected and ag- 
grieved by the said final determination in that it will be re- 
quired either (a) to forego contracting with agencies of the 
United States for the manufacture or furnishing of machine 
tools in amounts of $10,000 or more per contract and to 
forego manufacturing machine tools to be furnished under 
such contracts entered into by distributors, or (b) to in- 
crease the wages paid to its employees by sums exceeding 
$10,000 per year. 

11. Save by the relief prayed herein, the plaintiffs have 
no prompt, effective, and adequate remedy. They have ex- 
hausted all administrative remedies available to them. 

WHEREFORE, it is prayed that: 

A. The defendant be ordered immediately to certify to 
this Court the full record of the proceeding in which said 
final determination was reached and upon such certification 
this cause be determined by summary judgment procedure 
since the legality of such final determination must be ad- 
judged solely upon that record. 

B. The said final determination be declared unlawful and 
void, and the defendant and all persons acting as his agents 
or under his direction or authority (1) pending a final deci- 
sion of this cause be enjoined from enforcing, applying, or 
in any way giving effect to it and (2) upon a final decision 
of this cause be enjoined permanently from enforcing, apply- 
ing, or in any way giving effect to it. 

C. Plaintiffs be granted such other or further relief as 
may appear appropriate. 


[Signatures omitted] 
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UNITED STATES DISTRICT COURT 
For the District of Columbia 
[Caption omitted] 


MOTION TO INTERVENE 


Pursuant to Rule 24 of the Federal Rules of Civil Pro- 
cedure, Section 10(c) of the Walsh-Healey Act (41 U.S.C. 
§ 43(a)), and Section 301(b) of the Taft-Hartley Act (29 
U.S.C. § 185(b) ), Industrial Union Department, AFL-CIO 
(hereinafter referred to as IUD), on behalf of its affiliates 
IAM and IUE; and International Association of Machin- 
ists, AFL-CIO (hereinafter referred to as IAM), and Inter- 
national Union of Electrical, Radio and Machine Workers, 
AFL-CIO (hereinafter referred to as IUE), individually, 
move this Court for an order permitting them to intervene as 
defendants herein. 

In support of this motion, movants show the following 
grounds for intervention. 

1. IUD is a department of the AFL-CIO, with headquar- 
ters in Washington, D. C., representing industrial unions in 
matters affecting their common interests. IAM and IUE 
are affiliates of IUD. IUD appears herein on behalf of IAM 
and IUE. 

2. IAM and IUE are labor organizations with headquar- 
ters in Washington, D. C., representing employees in the 
Machine Tool industry throughout the United States in 
matters relating to wages, hours and working conditions. 

3. LAM and IUE were movants before the Secretary of 
Labor seeking a wage determination for the Machine Tool 
industry, and participated throughout the proceedings be- 
fore the Secretary leading to the determination presently 
under review. 

4. IAM and IUE each constitutes, at certain machine 
Tool plants, the exclusive statutory representative of em- 
ployees for the purpose of reaching agreement with the em- 
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ployer as to wages, hours and working conditions. Between 
them, LAM and IUE are the exclusive statutory representa- 
tive of employees of more than 100 companies in the Ma- 
chine Tool industry which will be covered by the wage de- 
termination here in issue. 

5. Several of the Machine Tool companies whose em- 
ployees are represented by IAM and/or IUE, including at 
least one named plaintiff herein—Rivett Lathe & Grinder, 
Inc.—presently pay wages below the minima provided in the 
Secretary’s determination. Employees at each of these com- 
panies, therefore, will receive an increase in wages if the de- 
termination is upheld. Every element of damage which 
plaintiffs allege will be suffered by the class of employers 
presently paying wages below the Secretary’s minima, should 
that determination become effective, is precisely, and to the 
same extent, an element of benefit to their employees repre- 
sented by LAM and IUE. 

6. Other Machine Tool companies whose employees are 
represented by IAM and IUE already pay wages equal to or 
exceeding the minima provided in the Secretary’s determina- 
tion. Employees at these companies, too, have a direct in- 
terest in having the Secretary’s determination upheld. For 
thereby the wage differential between competitors will be 
reduced, and their high-wage employers will be able to com- 
pete more effectively for additional government contracts, 
thus providing greater job opportunities and increased wage 
stability to these employees represented by IAM and IUE. 

7. TUD, LAM and IUE, as collective bargaining represent- 
atives of the employees whose interests are described herein- 
above in paragraphs 4 and 5, are authorized to sue, as enti- 
ties, on their behalf in the courts of the United States by Sec- 
tion 301(b) of the Taft-Hartley Act, 29 U.S.C. § 185(b). 

8. Section 10(c) of the Walsh-Healey Act, 29 U.S.C.A. 
§ 43(a), grants, to “any interested person,” “the right of 
judicial review of any legal question . . . including, but not 
limited to, wage determinations.” IUD, IAM and IUE are 
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“interested persons” within the meaning of Section 10(c) 
with respect to the issues raised by the plaintiffs in this suit. 

9. Intervention by IUD, IAM and IVE will not in any 
manner complicate, delay, prejudice or render more difficult 
the trial of this action and its ultimate determination. Mov- 
ants’ proposed pleading, a Motion for Summary Judgment, 
raises no new or additional issues, and movants’ brief in sup- 
port of its motion will be filed within the time provided for 
filing of the Secretary of Labor’s brief in support of his 
identical motion. 

10. The Court of Appeals for the District of Columbia 
has ruled that Unions representing employees in an industry 
affected by a wage determination under the Walsh-Healey 
Act are entitled, under Rule 24, to intervene in any action 
challenging the validity of that determination, Textile Work- 
ers Union of America v. Allendale Co., 96 U. S. App. D. C. 
401, 226 F. 2d 765 (1955). 

WHEREFORE, movants pray that this Court issue an 
order granting them leave to intervene herein. A copy of 
movants’ proposed pleading is attached hereto. 


[Signatures omitted] 


IN THE UNITED STATES DISTRICT COURT 
For the District of Columbia 
[Caption omitted] 


PLAINTIFFS’ RESPONSE TO MOTION 
TO INTER 


Plaintiffs have no objection to the intervention as defend- 
ants in the above cause of the Industrial Union Department, 
AFL-CIO; International Association of Machinists, AFL- 
CIO; and International Union of Electrical, Radio and Ma- 
chine Workers, AFL-CIO, pursuant to the terms of the at- 
tached proposed order. 


[Signatures omitted] 
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IN THE UNITED STATES DIST RICT COURT 
For the District of Columbia 


[Caption omitted] 
ORDER 


Upon consideration of the motion to intervene of Indus- 
trial Union Department, AFL-CIO ; International Associa- 
tion of Machinists, AFL-CIO; and Intemational Union of 
Electrical, Radio and Machine Workers, AFL-CIO, it is by 
the Court this 27th day of September, 1963, ORDERED: 

That the aforesaid movants be and hereby are permitted 
to imtervene pursuant to Rule 24, Federal Rules of Civil 
Procedure, as defendants in the above titled action, upon the 
conditions: 

(1) that movants file with the Court on or before 


September 30, 1963, any motion for summary judgment 
and supporting or accompanying statements and any 
Opposition or response to plaintiffs’ pending motion for 
summary judgment that they propose to file herein; 


(2) that any such motion, statement, opposition or 
response of movants raise no new or additional issues 
not heretofore raised by the pleadings and motions on 
file herein; and a 

(3) that oral argument upon any motion for sum- 
mary judgment filed by movants herein be set down for, 
and be restricted to, such time and place as is or shall 
be fixed for the oral argument of the motions of plain- 
tiffs and defendant now pending herein. 


E. Tamm, D.J. 
Judge. 
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UNITED STATES DISTRICT COURT 
For the District of Columbia 


[Caption omitted] 


ORDER FOR SUBSTITUTION OF PARTIES 


Upon consideration of the motion of Pneumo. ics 
Corporation to be substituted as a party plaintiff in the 
above-titled cause, it is by the Court this 30th day of Octo- 
ber, 1963, 

ORDERED: That PneumoDynamics Corporation be and 
it hereby is substituted as Party plaintiff in the above-titled 
cause in the place and stead of The Blanchard Machine 
Company and Cone Automatic Machine Company, Inc. 


Josery C. McGarracay, 
United States District Judge. 


IN THE UNITED STATES DISTRICT COURT 
For the District of Columbia 
[Caption omitted] 


PLAINTIFF'S MOTION FOR PRELIMINARY 
INJUNCTION 


Plaintiffs, by their counsel, upon the facts set forth in the 
complaint filed and affidavits to be filed herein and upon the 
Statement of points and authorities submitted herewith, 
move the Court for a preliminary injunction enjoining and 
restraining the defendant, and all persons acting under his 
direction or authority, pending a final determination of this 
cause from enforcing, applying or in any way giving effect 
to a final determination of the prevailing minimum wages in 
the machine tool industry published May 16, 1963, purport- 
edly pursuant to authority under the Walsh-Healey Public 
Contracts Act, 41 U.S.C. §§ 35-45. 
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In support of this motion, plaintiffs respectfully represent 
to this Court that: 


(a) Said final determination is unlawful and void. 

(b) The preliminary injunctive relief sought herein 
is necessary to preserve the status quo pending the final 
determination of this cause and to prevent substantial, 
immediate and irreparable injury to the plaintiffs. 


[Signatures omitted] 
IN THE UNITED STATES DISTRICT COURT 


For the District of Columbia 
[Caption omitted] 


ORDER GRANTING PRELIMINARY INJUNCTION 


This cause having come on for hearing on the motion of 


plaintiffs for a preliminary injunction, and the Court having 
considered all the pleadings, affidavits, and memoranda sub- 
mitted herein and having heard the arguments of counsel, 
and the Court having made Findings of Fact and Conclu- 
sions of Law with respect to said motion: 


NOW, THEREFORE, it is by the Court this 16th day of 
July, 1963, ORDERED: 


1. That the final determination of the prevailing mini- 
mum wages in the machine tool industry published in the 
Federal Register by the Secretary of Labor and May 16, 
1963, be and it hereby is stayed from going into effect as to 
the plaintiffs named herein pending final adjudication of 
this action; and that the defendant, his successors in office, 
and all persons acting under his or their direction or author- 
ity, be and they hereby are enjoined from enforcing, apply- 
ing or in any way giving effect to the said minimum wage 
determination as to plaintiffs named herein pending final 
adjudication of this action. 
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2. It is further ORDERED that, if during the effective- 
ness of this preliminary injunction any of the present or fu- 
ture plaintiffs enters into any contract which is subject to the 
Walsh-Healey Public Contracts Act as amended, 41 U.S.C. 
§§ 35-45, and which, except for this preliminary injunction, 
would be subject to the aforesaid determination, the mone- 
tary liability of such plaintiff for minimum wages, in the 
event it is finally judicially decided that the aforesaid deter- 
mination is valid, will be as full and complete as though this 
order had not been entered and the contract had required it 
to pay the minimum wages required by the aforesaid deter- 
mination. Each such plaintiff shall also before beginning 
performance of each such contract file with the Clerk of 
this Court a written undertaking, without surety, in which 
such plaintiff shall agree that, in the event it is finally judi- 
cially decided that the aforesaid determination is valid, it 
will pay to its employees who perform work under such con- 
tract any difference between the wages they actually receive 


for work performed under said contract, while this prelim- 
inary injunction is in effect, and the wages they would have 
been required by the Walsh-Healey Public Contracts Act to 
receive had such plaintiff been in compliance with the afore- 
said determination during such time and during the per- 
formance of said work under said contract. 


3. It is further ORDERED that any persons to whom the 
aforesaid determination is by its terms applicable and who 
desire to become plaintiffs herein may file with the Clerk of 
this Court an appropriate motion or motions no later than 
seven (7) days before the date set for the hearing of this 
cause on the merits, setting forth that they do desire to be- 
come joined as parties plaintiff herein and that they do adopt 
the allegations and prayers of the complaint and of the mo- 
tion fdr stay and preliminary injunction herein, and attach- 
ing an affidavit factually and substantially like those on 
which preliminary relief has been afforded in this case. 
Each such person shall cause a copy of such motion and 
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affidavit to be served upon the defendant, and, unless the 
defendant within seven (7) days of such service upon him 
serves upon said persons written notice of his opposition to 
their motion, they shall become and be for all purposes 
plaintiffs in this action, and thereupon the stay and prelim- 
inary injunction and the findings of fact and conclusions of 
law in support thereof shall become and be applicable to 
each of them to the same extent and with the same force and 
effect as to the present plaintiffs, the defendant, however, re- 
serving all objections previously raised in this action together 
with such further objections as he may hereafter raise. If 
the defendant serves, as aforesaid, an opposition to the mo- 
tion of any person to become a plaintiff herein, the Court 
shall set such motion down for hearing at the earliest prac- 
ticable date. 

4. It is further ORDERED that the final hearing of this 
cause on the merits be advanced on the calendar just as soon 
as the pleadings will permit. 


/s/ JoserH C. McGarraGHY, 
Dated: July 16, 1963. Judge. 


UNITED STATES DISTRICT COURT 
For the District of Columbia 
{Caption omitted] 
DEFENDANT'S MOTION TO DISMISS AND IN THE 
ALTERNATIVE FOR SUMMARY JUDGMENT: * * ® 

Comes now defendant by his attorney, the United States 
Attorney, and respectfully moves this Court: 

I. To dismiss the action because the complaint fails to 
state a claim upon which relief can be granted in a class ac- 
tion, in that: 

(a) Section 10(b) of the Walsh-Healey Public Con- 
tracts Act does not authorize a class action permitting 
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a qualified plaintiff to seek relief for unnamed mem- 
bers of his class who are neither before the court nor 
amenable to the court’s order; 

(b) The persons on whose behalf the action purports 
to be brought do not constitute a class, but on the con- 
trary their interests are distinct and adverse; 

(c) The plaintiffs do not adequately represent the 
other members of the alleged class, in that the interests 
of the plaintiffs are not identical or co-extensive with 
the interests of other members of the alleged class, but 
are different therefrom and adverse thereto. 


II. To enter Summary Judgment on the ground that there 
is no genuine issue as to any material fact and defendant is 
entitled to judgment as a matter of law. 


* * * * * 


Attached hereto and made a part hereof is the affidavit of 
Max Schiferl, Assistant Administrator, identified as Gov- 
ernment Exhibit “A”. 

In support hereof defendant herewith submits a statement 
of material facts and a memorandum of points and authori- 
ties. 


[Signatures omitted] 


UNITED STATES DISTRICT COURT 
For the District of Columbia 
[Caption omitted] 
SECRETARY OF LABOR’S STATEMENT OF MATE- 


RIAL FACTS AS TO WHICH THERE IS NO GENUINE 
ISSUE 


(1) On August 15, 1961, the then Acting Secretary of 
Labor issued a notice of hearing to be held in Washington, 
D. C., on September 6, 1961, to determine the prevailing 
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minimum wages in the machine tools industry under Sec- 
tion 1 of the Walsh-Healey Public Contracts Act. 

(2) The hearing was held in Washington, D. C., during 
the period from September 6-12, 1961. 

(3) At the commencement of the hearing, staff counsel 
for the government announced that the Secretary of Labor 
had asked that attention be directed to his finding of good 
cause to shorten the effective date of final wage determina- 
tions as expressed in 26 F.R. 7699, the reasons there stated 
being as follows: 


The most the present rule may require is an increase 
of wages to be paid by certain contractors. It has been 
customary to require this only for work on contracts, 
bids for which are solicited or negotiations otherwise 
commenced on or after the effective date. Under such 
provision the wage determination has no effect even 


after its technical effective date as to work on contracts 
then outstanding or even as to work on contracts yet to 
be awarded pursuant to invitations or negotiations then 
outstanding. This provision alone gives those affected 
“reasonable time to prepare.” They do not need “time 
to conform their conduct so as to avoid the legal conse- 
quences of violation.” Additional delay of an effective 
date which already has such built-in provisions care- 
fully tailored to effect the same purpose serves only to 
delay proceedings which should be expedited if they 
are to give effect to the currency implicit in the concept 
of “prevailing minimum wages.” 


Counsel representing plaintiffs’ trade association responded 
by stating that he believed that the Secretary must come for- 
ward to show whether or not there is good cause for shorten- 
ing the time prescribed by the Administrative Procedure 
Act. Counsel also expressed his view that the 30-day period 
prescribed by the Administrative Procedure Act would be 
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necessary since the machine tools industry had never before 
been subject to a minimum wage determination. 


(4) Statistical tables based on wage surveys made by the 
Bureau of Labor Statistics (BLS) were introduced by the 
government and received in evidence without objection. 


(5) Plaintiffs’ trade association challenged the reliability 
of the BLS wage tables and offered the testimony of seven 
industry members who stated that they had misunderstood 
the BLS questionnaire’s definition of the term “covered 
worker” and, in filling out the questionnaire, they had failed 
to include certain low-paid employees, usually blueprint ma- 
chine operators and draftsmen. 

(6) Plaintiffs’ trade association also introduced into evi- 
dence wage information which it had collected for April, 
1961 as well as for April, 1960, the date covered by the BLS 
survey. The questionnaire form used by the trade associa- 
tion contained a much more expanded definition of the term 
“covered worker” than did the BLS questionnaire. 


(7) On January 26, 1962, former Secretary of Labor 
Goldberg issued his tentative decision in the determination 
of prevailing minimum wages for the machine tools industry. 
The decision provided 21 days from the date of its publica- 
tion in the Federal Register for interested parties to submit 
written exceptions. The tentative decision was published in 
the Federal Register on January 31, 1962, and plaintiffs’ 
trade association filed objections within the time prescribed. 

(8) Thereafter, on May 16, 1963, the Secretary of La- 
bors’ final decision was published in the Federal Register, to 
be effective seven days thereafter. 


[Signatures omitted] 
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IN THE UNITED STATES DISTRICT COURT 
For the District of Columbia 
[Caption omitted] 
PLAINTIFFS’ RESPONSE TO DEFENDANT'S 
STATEMENT OF MATERIAL FACTS 

Defendant’s statement of material facts filed with his mo- 
tion for summary judgment herein consists of a summary 
and description of certain parts of the record of the admin- 
istrative proceedings out of which this action arises. How- 
ever, this administrative record has now been certified by 
the Secretary to the Court. The only statement of fact nec- 
essary with respect to that record is that the record on file is 
the record of the administrative proceedings here at issue. 
This fact, of course, is undisputed. 

The Secretary neglected to certify with the administrative 
record the notice of hearing and the brief of the National 
Machine Tool Builders’ Association (NMTBA) after the 
hearing and prior to the tentative decision. The notice of 
hearing is filed herein as part of the Appendix to Memo- 
randum of Points and Authorities in Support of Plaintiffs’ 
Motion for Summary Judgment and in Opposition to De- 
fendant’s Motion to Dismiss and in the Alternative for Sum- 
mary Judgment. The NMTBA brief has been separately 
filed herein by the Secretary. There is no dispute as to the 
fact that said notice of hearing and NMTBA brief are in the 
record on file with this Court as part of the record of the 
administrative proceedings here at issue. 

Although we believe that the Secretary’s characterization 
of the record is argumentative, that it omits reference to rele- 
vant facts of record and that it is not wholly accurate, these 
issues need not be here discussed. If dispute arises as to the 
import of the record in the course of proceedings for sum- 
mary judgment herein, such dispute is to be resolved solely 
upon written and oral argument and upon examination of 
the certified record. 

[Signatures omitted] 
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UNITED STATES DISTRICT COURT 
For the District of Columbia 
[Caption omitted] 


MOTION FOR SUMMARY JUDGMENT 


Come now defendants Industrial Union Department, 
AFL-CIO; and International Association of Machinists, 
AFL-CIO; and International Union of Electrical, Radio 
and Machine Workers, AFL-CIO, and respectfully move 
this Court to enter summary judgment on the ground that 
there is no genuine issue as to any material fact and defend- 
ants are entitled to judgment as a matter of law. 


[Signatures omitted] 


UNITED STATES DISTRICT COURT 
For the District of Columbia 
[Caption omitted] 


UNIONS’ STATEMENT OF MATERIAL FACTS AS TO 
WHICH THERE IS NO GENUINE ISSUE 


(1) On August 15, 1961, the then Acting Secretary of 
Labor issued a notice of hearing to be held in Washington, 
D. C., on September 6, 1961, to determine the prevailing 
minimum wages in the machine tool industry under the 
Walsh-Healey Public Contracts Act. 

(2) The hearing was held in Washington, D. C., during 
the period September 6-12, 1961. 

(3) Representatives attended the hearing on behalf of 
many of the companies which would be affected by the de- 
termination (including the eleven plaintiffs herein), and on 
behalf of several labor organizations representing employees 
who would be affected by the determination. 
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(4) Statistical tables based on wage surveys made by the 
Bureau of Labor Statistics (BLS) were introduced by the 
government and received in evidence without objection. 

(5) Plaintiffs’ trade association (NMTBA) introduced 
the following evidence, which was not controverted: 


(a) Blueprint machine operators and draftsmen are 
employees whose jobs are identifiable, separate and 
different from most other covered workers. Blueprint 
machine operators and draftsmen were described as 
“office help,” while the bulk of other covered workers 
were described as “factory help” ; 

(b) Blueprint machine operators and draftsmen 
commonly receive substantially lower wages than other 
covered workers; 

(c) The wages of blueprint machine operators and 
draftsmen were not included in the statistical tables in- 
troduced by the government; 

(d) The wages of blueprint machine operators and 
draftsmen were included in the survey of industry wage 
rates conducted by NMTBA, and introduced into evi- 
dence at the hearing; 

(e) Blueprint machine operators and draftsmen 
commonly constitute the lowest wage rates reported by 
companies responding to the NMTBA survey. 


(6) On January 26, 1962, former Secretary of Labor 
Goldberg issued his tentative decision in the determination 
of prevailing minimum wages for the machine tool industry. 
This decision was published in the Federal Register on Janu- 
ary 31, 1962, at 27 F. R. 898. In this tentative determina- 
tion the Secretary announced his intention to determine the 
following prevailing minimum wages: 


(a) $1.65 per hour for blueprint machine operators 
and draftsmen, based upon the wage information intro- 
duced into evidence by NMTBA; 
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(b) $1.80 for all other covered workers, based upon 
the BLS statistical tables introduced into evidence by 
the government. 


(7) NMTBA filed timely exceptions to the tentative de- 
cision, arguing extensively in support of its contentions that: 


(a) The Secretary is forbidden by the Act from de- 
termining more than one prevailing minimum wage 
for any industry; and 

(b) In any event, the Secretary should not deter- 
mine two prevailing minimum wages for the machine 
tool industry. 


(8) On May 13, 1963, the present Secretary of Labor 
issued a final determination of prevailing minimum wages 
for the machine tool industry, adhering to the wages set 
forth in the tentative decision. 


[Signatures omitted] 


IN THE UNITED STATES DISTRICT COURT 
For the District of Columbia 


[Caption omitted] 


PLAINTIFFS’ RESPONSE TO DEFENDANT: 
INTERVENORS’ STATEMENT OF MATERIAL FACTS 


Defendant-intervenors’ statement of material facts filed 
with their motion for summary judgment herein consists of 
their summary and description of certain parts of the record 
of the administrative proceedings out of which this action 
arises. However, this administrative record is now on file in 
this Court. The only statement of fact appropriate with 
respect to that record is that the record on file is the record 
of the administrative proceedings here at issue. This fact, of 
course, is undisputed. 
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Although we believe that the defendant-intervenors’ char- 
acterization of the record is argumentative, that it omits ref- 
erence to relevant facts of record, that it states conclusions 
not supported by the record and that it is not wholly accurate 
in other respects, these issues need not be here discussed. 
Indeed it would not be proper to do so. Dispute as to the 
import of the administrative record in the course of proceed- 
ings for summary judgment herein is to be resolved solely 
upon written and oral argument and upon examination of 
the administrative record. 


[Signatures omitted] 


IN THE UNITED STATES DISTRICT COURT 
For the District of Columbia 
[Caption omitted] 


MOTION OF PLAINTIFFS FOR SUMMARY 
JUDGMENT 


Plaintiffs, through their attorneys, hereby move this Court, 
pursuant to Rule 56(a) of the Federal Rules of Civil Pro- 
cedure, for a summary judgment, and as grounds for this 
motion state that the pleadings, affidavits and admissions on 
file herein show that there is no genuine issue as to any ma- 
terial fact and that the plaintiffs are entitled to judgment as 
a matter of law. 

Plaintiffs’ submission in support hereof includes the affi- 
davits previously submitted in support of their motion for 
preliminary injunction, which are submitted herewith by 
reference, and the additional affidavits filed herewith. 


[Signatures omitted] 
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IN THE UNITED STATES DISTRICT COURT 
For the District of Columbia 
[Caption omitted] 


PLAINTIFFS’ STATEMENT OF MATERIAL FACTS 
AS TO WHICH THERE IS NO GENUINE ISSUE 


Pursuant to local rule 9(h), plaintiffs submit the follow- 
ing statement of material facts as to which they contend 
there is no genuine issue: 

1. Plaintiffs are corporations incorporated and doing busi- 
ness under and in accordance with the laws of various states 
of the United States, and are engaged in the machine tool 
industry. 

2. Defendant W. WILLARD WIRTZ is the Secretary of 
Labor of the United States. He resides and is found within 
the District of Columbia. He administers and enforces the 
Walsh-Healey Public Contracts Act, 41 U.S.C. §§ 35-45, . 
including prevailing minimum wages determinations there- 
under. 

3. The defendant has made a determination of the pre- 
vailing minimum wages in the machine tool industry. The 
record of the administrative proceedings in which such de- 
termination was made has been certified by the defendant 
to this Court and is on file herein. The administrative rec- 
ord also includes the notice of hearing and the brief of the 
National Machine Tool Builders’ Association (NMTBA) 
filed after the evidentiary hearing and prior to the final de- 
cision, both of which the Secretary neglected to certify with 
the record. The NMTBA brief has since been separately 
filed with this Court by the Secretary and the notice of hear- 
ing is before the Court as part of the Appendix to plaintiffs’ 
Memorandum of Points and Authorities in Support of Plain- 
tiffs’ Motion for Summary Judgment and in Opposition to 
Defendant’s Motion to Dismiss and in the alternative for 
Summary Judgment. There is no dispute as to the accuracy 
of either document. 
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4. Plaintiffs are manufacturers of materials, supplies, ar- 
ticles or equipment purchased or to be purchased by the 
Government, and are in the industry to which the said wages 
determination is applicable. 

5. The plaintiffs will be irreparably injured and adversely 
affected and aggrieved in the event that said wages deter- 
mination should become effective as to them, in that each, in 
that event, would be required either: 


(a) to forego contracting with agencies of the 
United States for the manufacture or furnishing of ma- 
chine tools in amounts of $10,000 or more per contract 
and to forego manufacturing machine tools to be fur- 
nished under such contracts entered into by distribu- 


tors, or 
(b) to increase the wages paid to its employees by 
sums of approximately $10,000 or more per year. 


[Signatures omitted] 


UNITED STATES DISTRICT COURT 
For the District of Columbia 
[Caption omitted] 
MEMORANDUM 

This is a suit brought by eleven manufacturers of machine 
tools against the Secretary of Labor for a declaratory judg- 
ment that a final determination of the prevailing minimum 
wages in the machine tools industry made by the Secretary 
under the Walsh-Healey Public Contracts Act (41 U.S.C. 
35-45) is unlawful and void and for a permanent injunction 
enjoining the Secretary and his agents from enforcing or 
applying that determination. 

On July 16, 1963, the Court made findings of fact and 
conclusions of law and entered a preliminary injunction 
staying the determination until final adjudication of the 
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action and provided that the final hearing should be ad- 
vanced on the calendar. 

Thereafter, on September 27, 1963, the Court granted a 
motion to intervene filed by Industrial Union Department, 
AFL-CIO, International Association of Machinists, AFL- 
CIO, and International Union of Electrical, Radio and Ma- 
chine Workers, AFL-CIO. 

The case subsequently came on for final hearing on plain- 
tiffs motion for summary judgment, defendant’s motion to 
dismiss and in the alternative for summary judgment, and 
intervenors’ motion for summary judgment. 

The plaintiffs challenge the wage determination by the 
Secretary upon the ground that Section 1(b) of the Walsh- 
Healey Act does not authorize different prevailing mmimum 
wages for different occupational classes; further, that in the 
instant case, the notice and hearing requirements of the 
Walsh-Healey Act and the Administrative Procedure Act 
were not complied with; that the plaintiffs were not given 
a full hearing as required by the Walsh-Healey Act and 
the Administrative Procedure Act; that the defendant’s de- 
termination is not supported by the evidence; that the de- 
fendant failed to make adequate findings and state sufficient 
reasons as required by Section 8(b) of the Administrative 
Procedure Act; and that the defendant’s action in making 
the determination effective seven days after publication in 
the Federal Register without a finding of good cause did not 
comply with the requirement of Section 4(c) of the Ad- 
ministrative Procedure Act. 

Section 1(b) of the Walsh-Healey Act (41 U.S.C. 35) 
under which the defendant made his determination, pro- 
vides: 

“That all persons employed by the contractor in the 
manufacture or furnishing of the materials, supplies, 
articles, or equipment used in the performance of the 
contract, will be paid, without subsequent deduction or 
rebate on any account, not less than the minimum 
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wages as determined by the Secretary of Labor to be 
the prevailing minimum wages for persons employed 
on similar work or in the particular or similar indus- 
tries or groups of industries currently operating in the 
locality in which the materials, supplies, articles, or 
equipment are to be manufactured or furnished under 
said contract.” 


Section 10(c) of the Act makes the Administrative Pro- 
cedure Act applicable in the administration of Sections 1 
to 5 and 7 to 9 of the Act. 


Section 10(b) provides: 


“All wage determinations under section 1(b) of this 
Act shall be made on the record after opportunity for 
a hearing. Review of any such wage determination, or 
of the applicability of any such wage determination, 
may be had within ninety days after such determina- 
tion is made in the manner provided in section 10 of 
the Administrative Procedure Act by any person ad- 
versely affected or aggrieved thereby, who shall be 
deemed to include any manufacturer of, or regular 
dealer in, materials, supplies, articles or equipment pur- 
chased or to be purchased by the Government from 
any source, who is in any industry to which such wage 
determination is applicable.” 


In this case, the Secretary, by his final decision (28 F.R. 
4898) determined: 


“Minimum Wages. The minimum wage for persons 
employed in the manufacture or furnishing of products 
of the machine tools industry, shall be $1.65 an hour 
for those employees engaged in the occupations of blue- 
print machine operator or draftsman, and $1.80 an 
hour for those employees engaged in other occupa- 
tions.” 
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The Secretary thus determined two different prevailing 
minimum wages, one in the amount of $1.65 an hour for 
blueprint machine operators or draftsmen, and another of 
$1.80 an hour for those employees engaged in other occupa- 
tions. 

While various procedural infirmities are alleged by the 
plaintiffs, it is stated by counsel for the plaintiffs in their 
memorandum of authorities that this determination of dif- 
ferent minimum wages for workers in different occupations 
in the industry gives rise to most of the dispute in this case. 


By notice dated August 9, 1961 and published in the Fed- 
eral Register on August 15, 1961 (26 F.R. 7550) the Act- 
ing Secretary of Labor gave notice of a hearing by the Labor 
Department to determine the prevailing minimum wages 
in the machine tools industry under Section 1 of the Walsh- 
Healey Act to be held before a hearing examiner on Sep- 
tember 6, 1961. 


The notice stated that interested persons might appear 
at the hearing and submit evidence on specified subjects and 
issues, including “what are the prevailing minimum wages 
in the industry” * * * and “whether there should be in- 
cluded in any determination for this industry provision for 
the employment of beginners or probationary workers at 
wages lower than the prevailing minimum wages and on 
what terms or limitations such employment should be per- 
mitted.” 

The notice further asked for evidence relating to various 
subjects including “the minimum wage paid to covered 
workers (presently and, if possible, on April 15, 1960), and 
the number of covered workers at each such establishment 
receiving such wages.” 

The notice of hearing contained no suggestion that evi- 
dence be produced with respect to wages paid according to 
occupations. It called for the minimum wage paid to “cov- 
cred workers.” 
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Pursuant to the notice, hearings were held before a hear- 
ing examiner on September 6, 7, 8, 11 and 12, 1961, at 
which evidence was introduced by interested parties, in- 
cluding a trade association of which the plaintiffs are mem- 
bers. Information secured by the Bureau of Labor Statis- 
tics of the Department of Labor (BLS) pursuant to a sur- 
vey made prior to the hearing was received in evidence as 
was testimony on behalf of members of the industry. No 
evidence of wages by occupations was introduced either as 
a result of the BLS questionnaire or an industry question- 
naire. 

On January 26, 1962 the then Secretary of Labor issued 
his tentative decision which was published in the Federal 
Register on January 31, 1962. (27 F.R. 898). 


The first paragraph of the tentative decision recited that: 


“A complete record of proceedings held under sec- 
tions 1 and 10 of the Walsh-Healey Public Contracts 
Act (41 U.S.C. 35 and 43a) to determine the prevail- 
ing minimum wages for persons employed in the ma- 
chine tools industry has been certified by the hearing 
examiner.” 

In this tentative decision the Secretary, while placing re- 
liance upon thé survey by the’ BLS generally, and in reject- 
ing the industry’s criticism of the Bureau’s survey, said: 

“While the first three criticisms of the BLS survey 
offered by the Association are not persuasive, the evi- 
dence and argument which it offers regarding the 
definition of ‘covered workers’ appear to contain some 
merit insofar as blueprint machine operators and drafts- 
men are concerned and I have been persuaded to ex- 
clude workers engaged in these two occupations from 
the scope of any determination based upon the BLS 
wage survey. The testimony of association witnesses 
indicates that covered workers of the seven plants dis- 
cussed whose wages fell below the minimums reported 
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to the BLS were blueprint machine operators and 
draftsmen. Accordingly, I have concluded that the 
BLS survey forms an accurate and reliable basis for 
determining the prevailing minimum wage in the rest 
of this industry.” 


Exceptions were taken to the Secretary’s tentative deci- 
sion and on May 13, 1963, the present Secretary of Labor 
made his final minimum wage determinations which were 
published on May 16, 1963 in the Federal Register (28 F.R. 
4898). 

In the course of his final determination, the Secretary 
adhered to the views indicated in his tentative decision, and 
said: 

“For the reasons discussed in the tentative decision 
as well as those discussed in this final decision, I con- 
clude that a determination providing for one prevailing 
minimum wage rate for blueprint machine operators 
and draftsmen, and another for all other minimum 
wage workers in the machine tools industry is both 
authorized by the Act and warranted by the evidence, 
and shall, therefore, be established.” 


It is the opinion of the Court that this determination of 
different minimum wages for different occupations is not 
authorized by Section 1(b) of the Walsh-Healey Act under 
which the Secretary acted. 

The legislative history of the Act and its administrative 
interpretation has been briefed and documented exhaustive- 
ly by counsel for all of the parties to this proceeding. It is 
conclusively established that, since a determination by the 
Secretary of Labor made shortly after the Act was enacted 
that the Secretary has no power under Section 1 of the Act 
to impose minimum wages for cach occupation or groups 
of occupation, but only a single minimum for all of the 
regular covered employees of the contractor, this interpre- 
tation has been consistently adhered to by the Department 
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and, in my opinion, is in strict accordance with the legisla- 
tive intent. 

Counsel for the defendant have cited determinations 
made over the course of the years but these, in all instances, 
have been determinations under Section 6 of the Act which 
provides in part: 

“The Secretary of Labor may provide reasonable 
limitations and may make rules and regulations allow- 
ing reasonable variations, tolerances, and exemptions to 
and from any and all provisions of this Act respecting 
minimum rates of pay and maximum hours of labor 
for the extent of the application of this Act to con- 
tractors, as hereibefore described. Whenever the Sec- 
retary of Labor shall permit an increase in the max- 
imum hours of labor stipulated in the contract, he shall 
set a rate of pay for any overtime, which rate shall be 
not less than one and one-half times the basic hourly 
rate received by any employee affected.” 


These provisions of Section 6 of the Act which allow var- 
jations, tolerances and exemptions have been invoked by 
the Secretary in instances with respect to employees who are 
not regular workers or who are beginners, probationary 
workers, helpers or auxiliary workers, and the like. 

Counsel for the defendant now contend that the Secre- 
tary had power under Section 6 of the Act to provide for 
a different minimum wage for blueprint machine operators 
and draftsmen and while not abandoning Section 1(b) as 
authority, seem to place greater reliance on Section 6. 

At the argument on the several motions for summary 
judgment, counsel for the defendant said: 

“I will come to this point that plaintiffs’ counsel takes 
issue with us on, whether the Secretary has done that 
under Section 1(b) or Section 6. Whatever that means, 
I don’t quite understand why it makes a difference. 
Counsel treats Section 6 as if it were a completely dif- 
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ferent statute with no relationship to Section 1(b). Of 
course they are very closely related.” 


And further in the argument counsel said: 


“It is the government’s view that the statutory lan- 
guage unambiguously authorizes the Secretary to de- 
termine more than one minimum wage for an industry; 
that such authority is clear from the language of Sec- 
tion 1(b) alone and certainly is manifest when that sec- 
tion is read in conjunction with Section 6 of the Act.” 


And later in the argument, counsel said: 


“Now, Section 6 obviously authorizes what the Sec- 
retary did here, an exclusion or an exemption.” 


And further in the argument, counsel said: 


“I come back, then, to the statute itself, which is my 
last point I am going to make. I think that this whole 
case really turns on how the Court construes this statute, 
whether the statute does prohibit the Secretary from 
doing what he did here, either under Section 1(b) or 
under Section 6, or under both.” 

“I think the grounds he stated for making his de- 
cision would fit both or either and that there is no point, 
certainly, in setting aside any part of this, even if the 
Court should conclude that this was something that 
couldn’t be done under Section 1(b) and that the Sec- 
retary has to use the magic words of Section 6 to do it.” 


The fact is that at no time did the Secretary purport to 
be acting under the provisions of Section 6 of the Act. His 
notice of hearing did indicate that consideration would be 
given to fixing a wage lower than the prevailing minimum 
for beginners or probationary workers but, clearly, blueprint 
machine operators and draftsmen do not fall in these clas- 
sifications, and the Secretary did not purport to treat them 
as such which obviously he could not do. 
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In the opening paragraph of the notice of hearing, it was 
stated that the hearing would “determine the prevailing 
minimum wages in the machine tools industry under Section 
1 of the Walsh-Healey Public Contracts Act.” 

The Secretary’s determination makes it clear that he did 
not intend to fix the rate for blueprint machine operators 
and draftsmen under Section 6 but he intended to assert the 
power under Section 1(b) to make his determination by 
occupations. 

The first paragraph of the tentative decision which was 
adopted by the final determination stated that “A complete 
record of proceedings held under Sections 1 and 10 of the 
Walsh-Healey Act” had been certified by the hearing ex- 
aminer. 

Section 10 of the Act is that section which provides that 
wage determinations under Section 1(b) of the Act shall 
be made on the record after opportunity for a hearing and 
also makes Sections 1 to 5 and 7 to 9 of the Act subject to 
the Administrative Procedure Act which is not so with re- 
spect to Section 6. 

The memorandum of points and authorities filed by coun- 
sel for the defendant in support of defendant’s motion for 
summary judgment, on page 11, in the introduction to the 
argument, said: 


“The Secretary’s determination here in question was 
made pursuant to Section 1(b) of the Walsh-Healey 
Act.” 


This is not merely a matter of form, but is one of sub- 
stance. Under Section 10 of the Act, establishment of min- 
imum wages under the authority of Section 1 must be made 
on the record after opportunity for a hearing with right of 
review pursuant to the terms of the Administrative Proce- 
dure Act. 

Under the notice of hearing given in this case, the indus- 
try was entitled to proceed on the assumption that the hear- 
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ing would relate to all covered workers and that the evidence 
was to be presented on that basis. It is clear that the final 
determination in this case was based upon evidence which 
did not include all covered workers. 

This failure to include blueprint machine operators and 
draftsmen as covered workers in determining the prevailing 
minimum wage was prejudicial to the industry and of neces- 
sity had the effect of establishing a higher minimum wage 
than would have resulted had they been included. 

* The notice of hearing did not involve the determination of 
wages by occupations but expressly asked “what are the pre- 
vailing minimum wages in the industry?” 

Having concluded as a matter of law that the determina- 
tion by the Secretary is not authorized by Section 1(b) of 
the Act under which the Secretary acted, it is unnecessary to 
pass upon the alleged procedural defects complained of by 
the plaintiffs. 

Accordingly, the plaintiff's motion for summary judgment 
will be granted and the defendant’s and intervenors’ motions 
for summary judgment will be denied. 

Counsel for plaintiffs will submit an order in conformity 
with this ruling. 

JoserH C. McGarracHy, 
Judge. 
December 9, 1963. 


IN THE UNITED STATES DISTRICT COURT 
For the District of Columbia 
[Caption omitted] 
ORDER 


This cause came on to be heard on motion of the defend- 
ant Secretary of Labor to dismiss and in the alternative for 
summary judgment, on motion of the defendant intervenors 
for summary judgment and on cross motion of the plain- 
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tiffs for summary judgment. The Court having considered 
the motions, the pleadings, the record of the administrative 
proceeding, the affidavits and all other documents filed here- 
in, and having heard the arguments of counsel, it is this 19th 
day of December, 1963, ORDERED: 

1. That the motions of the defendant Secretary of Labor 
and of the defendant intervenors for summary judgment be 
and they are hereby denied; and the motion of the plaintiffs 
for summary judgment be and it is hereby granted. : 

2. That the motion of the defendant Secretary of Labor 
to dismiss so much of the complaint as purports to be a class 
action be and it is hereby granted. 

3. That the final determination of the prevailing min- 
imum wages in the machine tool industry published in the 
Federal Register by the Secretary of Labor on May 16, 1963, 
be and it is hereby declared unlawful and void as to the 
named plaintiffs herein. 

4. That the defendant Secretary of Labor and all per- 
sons acting as his agents or under his direction or authority 
be and they are hereby enjoined permanently from enforc- 
ing, applying or in any way giving effect to the aforesaid final 
determination as to the named plaintiffs herein. 

5. It having been represented to the Court that an appeal 
will be taken from this order and prosecuted as expeditiously 
as possible, IT IS FURTHER ORDERED that until the 
Court of Appeals renders its decision, each plaintiff entering 
into a contract which is subject to the Walsh-Healey Public 
Contracts Act as amended, 41 U.S.C. §§ 35-45 and which, 
except for this injunction, would be subject to the aforesaid 
determination, shall continue to file with the Clerk of this 
Court a written undertaking pursuant to the terms and con- 
ditions of paragraph 2 of the preliminary injunction entered 
in this cause on July 16, 1963. 


JoserH C. McGarracuHy, 
Judge. 
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UNITED STATES DISTRICT COURT 
For the District of Columbia 
{Caption omitted] 
NOTICE OF APPEAL 


Notice is hereby given this 2nd day of January, 1964, that 
defendants Industrial Union Department, AFL-CIO; Inter- 
national Association of Machinists, AFL-CIO; International 
Union of Electrical, Radio and Machine Employees, AFL- 
CIO., hereby appeal to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court 
entered on the 19th day of December, 1963, in favor of 
Plaintiffs against said Defendants. 


[Signatures omitted] 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 
September Term, 1963 


No. 18,415 
Crviz 1557-63 


InpusTRIAL Union DEPARTMENT, AFL-CIO, &T AL. 
Appellants, 


Vv. 
BaRBER-COLMAN COMPANY, ET AL. 
Appellees. 


Before: Witpur K. Miter, Fany, and BasTIan, Circuit 
Judges, in Chambers. 


+0 


ORDER 


On consideration of appellees’ unopposed motion to re- 
mand this case to the District Court to permit the District 
Court to enter an order granting relief from the judgment 
appealed from herein, it is 

ORDERED by the court that the motion be granted and 
this case is hereby remanded to the District Court. 

The Clerk is directed to transmit forthwith a certified 
copy of this order to the Clerk of the District Court. 


PER CurRIAM. 


Dated: Feb. 17, 1964. 


IN THE UNITED STATES DISTRICT COURT 
For the District of Columbia 
[Caption omitted] 
ORDER 

Upon plaintiffs’ motion, pursuant to Rule 60(b) of the 
Federal Rules of Civil Procedure, for relief from the Order 
of this Court entered herein on December 19, 1963, and the 
Court having considered said motion and the memoranda in 
support thereof and in opposition thereto, and having con- 
sidered the motion of the defendant Secretary of Labor to 
dismiss and in the alternative for summary judgment, the 
motion of the defendant intervenors for summary judgment 
and the cross-motion of the plaintiffs for summary judgment 
and all other documents previously filed herein, it is this 24th 
day of February, 1964, ORDERED: 

1. That the said Order of this Court dated December 19, 
1963, be and it is hereby vacated. i 

92. That the motion of the defendant Secretary of Labor 
to dismiss and in the alternative for summary judgment and 
the motion of the defendant intervenors for summary judg- 
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ment be and they are hereby denied; and the motion of the 
plaintiffs for summary judgment be and it is hereby granted. 

3. That the final determination of the prevailing mini- 
mum wages in the machine tool industry published in the 
Federal Register by the Secretary of Labor on May 16, 1963, 
be and it is hereby declared unlawful and void. 

4, That, subject to the provisions of paragraph 5 of this 
Order, the defendant Secretary of Labor, his successors in 
office and all persons acting as his or their agents or under 
his or their direction or authority be and they are hereby en- 
joined permanently from enforcing, applying or in any way 
giving effect to the aforesaid final determination. 

5. That, provided a timely appeal is taken from this 
Order or any part thereof, if at any time before the final dis- 
position of such appeal any person enters or has entered into 
any contract (other than a contract as to which an under- 
taking has been filed pursuant to the Order Granting Pre- 
liminary Injunction entered herein on July 16, 1963, or the 
aforesaid Order of December 19, 1963) which contract is 
subject to the Walsh-Healey Public Contracts Act as 
amended, 41 U.S.C. §§ 35-45, and which contract, except 
for this Order would be subject to the aforesaid determina- 
tion, such person may have the benefit of the injunction 
granted by paragraph 4 of this Order with respect to such 
contract while such an appeal is pending only if before any 
substantial performance of such contract such person shall 
file with the Clerk of this Court a written undertaking, with- 
out surety, in which such person shall agree that, in the 
event it is finally judicially decided that the aforesaid deter- 
mination is valid, it will pay to its employees who perform 
work under such contract any difference between the wages 
they actually receive for work performed under such con- 
tract, at any time before such final judicial decision, and the 
wages they would have been required by the Walsh-Healey 
Public Contracts Act to receive had the aforesaid determina- 
tion been in effect during such time. Any person, other than 
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the named plaintiffs herein, that desires to file an undertak- 
ing hereunder shall, no fewer than five days before such un- 
dertaking is offered to the Clerk of this Court for filing, serve 
a copy of such undertaking upon the defendant Secretary of 
Labor or his attorney herein. This Order is without preju- 
dice to an application to this Court by the defendant Secre- 
tary of Labor to require any person, other than the named 
plaintiffs herein, to file a performance bond with an under- 
taking or undertakings offered for filing hereunder, provided 
that such application with respect to any such undertaking 
shall be made prior to the filing of such undertaking and 
shall be granted by this Court only upon a showing that the 
ability of such person to perform such undertaking is in sub- 
stantial doubt. 


JoserH C. McGarracHy, 
District Judge. 


Dated: February 24, 1964. 


IN THE UNITED STATES DISTRICT COURT 
For the District of Columbia 
[Caption omitted] 
NOTICE OF APPEAL 

Notice is hereby given this 25th day of February, 1964, 
that the defendants Industrial Union Department, AFL- 
CIO; International Association of Machinists, AFL-CIO; 
and International Union of Electrical, Radio & Machine 
Workers, AFL-CIO, hereby appeal to the United States 
Court of Appeals for the District of Columbia from the order 
of this Court entered on the 24th day of February, 1964, in 
favor of plaintiffs against said defendants. 


[Signatures omitted] 
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UNITED STATES DISTRICT COURT 
For the District of Columbia 


[Caption omitted] 
NOTICE OF APPEAL 


Notice is hereby given this 26th day of February, 1964, 
that defendant W. Willard Wirtz, Secretary of Labor, here- 
by appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court en- 
tered on the 24th day of February, 1964, in favor of Plain- 
tiffs against said Defendant. 


[Signatures omitted] 


44 


DEPARTMENT OF LABOR 
Wage and Hour and Public Contracts Divisions 
In the matter of: 


MINIMUM WAGE RATES IN THE MACHINE 
TOOL INDUSTRY. 


Conference Room B, 
Departmental Auditorium, 
Constitution Avenue, 
Washington, D. C. 
Wednesday, September 6, 1961 


Hearing in the above-entitled matter was convened, 


pursuant to notice, at 10:10 a. m., before CLIFFORD P. 
GRANT, Examiner. 


APPEARANCES: 


JAMES R. PATTON, JR., ESQ., Covington & Burling, 
Union Trust Bldg., Washington, D. C., Counsel for 
NATIONAL MACHINE TOOL BUILDERS ASSO- 
CIATION, 


ON BEHALF OF THE NATIONAL TOOL 
BUILDERS ASSOCIATION. 


s * * 
UNIONS: 

SEYMOUR BRANDWEIN, Economist and 

JOHN L. FRYER, Research Intern, AFL-CIO, 815 16th 
St., N.W., Washington, D. C. 

DONALD S. WASSERMAN, Economist, INTERNA- 
TIONAL ASSOCIATION OF MACHINISTS, AFL- 
CIO, 1300 Connecticut Avenue, N.W., Washington, 
D. C. 
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DEPARTMENT OF LABOR: 
WILLIAM A. LOWE, ESQ. 


PROCEEDINGS 

EXAMINER GRANT: The hearing will come to order. 

Gentlemen, it is probably not necessary for me to inform 
you of the purposes of this hearing; however, solely for the 
purposes of the record, this hearing is being held pursuant 
to a notice issued by the Secretary of Labor, for the pur- 
pose of receiving evidence bearing upon the prevailing 
minimum wages in the Machine Tools Industry, under the 
provisions of the Walsh-Healey Public Contracts Act. 

The subject and the issues are more precisely defined in 
the notice and, as you probably have observed, in the clos- 
ing statement of the notice, this hearing will be conducted 
pursuant to rules of practice published in the Federal 
Register, Volume 41, Part 50-203. 


Mr. Lowe, are you ready? 

MR. LOWE: Yes. I would like to indicate at the begin- 
ning a brief outline of the principal witnesses expected to 
appear for the Government so that people here who have 
not participated in these proceedings before may better 
judge who would be best competent to answer such ques- 
tions as they have in mind to present, and also to call to the 
attention of those at the hearing one special matter that the 
office of the UnderSecretary has requested me to call to your 


attention. 
* * * . e 


The special matter which the Secretary has asked me to 
call to the attention of the hearing is the recent final deter- 
minations the Secretary has made in the paper-pulp indus- 
try and in the manifold business forms industry. Those 
determinations may be found in Volume 26 of the Federal 
Register at page 7699. They appear in the August 17, 1961 
issue. 
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The portion I want to call to the attention of the hearing 
are the concluding paragraphs which deal with the require- 
ments in the Administrative Procedure Act that unless 
good cause is shown to the contrary there is a 30-day delay 
in the effective date of the final determination. You will 
find if you read those concluding paragraphs that good 
cause is found there to shorten that period to seven days. 
If you refer to a later issue of the Federal Register, about 
a week later—I am sorry I don’t have the citation at hand— 
you will find that this seven-day provision was modified and 
the 30 days which had been followed in previous determi- 
nations reinstated. 


The Secretary said in this connection, however, referring 
to those determinations, each provided a seven-day delay in 
its effective date instead of the 30-day delay which had been 
provided in previous determinations. It was expressed in 
those decisions that good cause prompted this change, ‘‘and 
I intend to give serious consideration to attempt adopting 
it in future determinations when it will come as no sur- 
prise. I restored the 30-day delay period in the manifold 
business forms determination, however, on the protest of 
employers that there had been no previous intimation in 
the proceedings that such changes were under considera- 
tion. Though no such protest has been received in the 
paper and pulp industry, I am persuaded in fairness it re- 
quires equal treatment.” 

The reason the UnderSecretary’s Office called me to call 
this to the attention of the hearing is to advise those present 
that he intends to give that consideration in these proceed- 
ings, and if there is reason why he should not find good 
cause to shorten the period, if there are facts which are 
pertinent, the Government will certainly make no objec- 
tion to their development through the witnesses here, even 
though in other respects the Government will object if 
there should be any attempt to enlarge the issues beyond 
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those which are expressed in the fourth paragraph of the 
notice of this hearing. 


MR. LOWE: The Government offers in evidence as 
Government Exhibit No. 1 a document entitled Hearing 
to Determine Prevailing Minimum Wages in the Machine 
Tools Industry. This document was published in the Fed- 
eral Register on August 15, 1961, signed by the Acting 
Secretary of Labor, Mr. Wirtz. It appears in Volume 26 of 
the Federal Register at page 7550. 

In substance, it is a notice of this hearing which specifies 
the issues which will be inquired into here. 


NATHAN P. EPSTEIN 


was called as a witness and, having been first duly sworn 
by Hearing Examiner Grant, was examined and testified as 
follows: 


Direct Examination 
BY MR. LOWE: 


Q. Give us your full name, Mr. Epstein. 

A. Nathan P. Epstein. 

Q. By whom are you employed? 

A. By the Wage and Hour and Public Contracts Divi- 
sions of the Department of Labor. 

Q. How long have you been employed by the Divisions? 

A. Since 1940. 

Q. What is your present occupation and specialty? 

A. I am classified as a Labor Economist. 

Q. In which branch of the Divisions’ work are you en- 
gaged? 

A. I am engaged in that line of work which involves the 
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issuance of minimum wage determinations, pursuant to the 
Walsh-Healey Public Contracts Act. 


. . . * * 


Q. Was this the first contact with the industry or with 
labor groups in the industry indicating or looking toward 
this hearing in an effort to determine prevailing minimum 
wages of the industry under the Walsh-Healey Act? 

A. No, sir. The initial contact took place at a labor- 
management panel conference which was held on May 17, 
1960. This was a conference which is a customary part of 
proceedings and is intended to solicit the advice and assist- 
ance of labor and management representatives in the for- 
mulation of a questionnaire to be used by the Bureau of 
Labor Statistics in surveying minimum wages in the in- 
dustry. 

Q. Does the questionnaire necessarily define the scope of 
the industry? 

A. Yes, sir. The questionnaire contains a definition of 
the industry. 

Q. Was that one of the subjects far discussion at the 
panel conference to which you refer? 

A. Yes, sir. 


e * * * * 


Q. Did the panel conference also take up the question 
of the detail of the questionnaire used to make the wage 
survey? 

A. Yes, sir. A proposed questionnaire was submitted to 
the panel for purposes of discussion. All of the items were 
subject to discussion. 


Q. Was the survey date which was chosen also a subject 
of discussion at the panel conference? 

A. Not so much at the panel conference as at a subse- 
quent conference with representatives of the Machine Tool 
Builders Association—the panel conference was held in 
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May—at that time—the subsequent conference took place 
about two weeks after the panel conference—there was the 
feeling on the part of the Division a June payroll period 
might be appropriate in terms of a representative period. 
The industry, however, was concerned that this selection of 
a period would not be obtained due to curtailment of activ- 
ity in the industry. They preferred a payroll period in the 
early part of 1960 because of what the industry considered 
to be the more satisfactory level of industry activity. 

The Division subsequently decided upon an April 1960 
payroll period which was not quite as far back as the indus- 
try would have preferred us to go, but which appeared to 
be reasonably acceptable. 


* * * * * 


Q. Has there been any higher employment for the in- 
dustry as a whole at any time since the April 1960 payroll 
period selected? 

A. There does not appear to have been any higher em- 
ployment? 

Q. Have you referred to the Bureau of Labor Statistics 
Monthly Series on Employment and Earnings to give this 
estimate? 

A. Yes, sir. We have obtained data from the Bureau of 
Labor Statistics which represent employment estimates by 
month for the SIC 3541 group, metal cutting tools, which 
are the most important segment of the industry as well as 
3542, forming tools. 

The data as I indicated are on a monthly basis for 1960 
for SIC 3541 they indicate a steady drop during 1960 in 
employment in this segment of the industry. We don’t have 
the data for January, February or March of 1961 but April 
1961 is lower than the lowest point in 1960, which was 
December. 

The data available only for April 1960 and April 1961 
for the 3542 group also indicated these two periods are 
characterized by a substantial drop in employment. 


50 
e . . 


BY MR. PATTON: 


Q. Mr. Epstein, is this the first minimum wage determi- 
nation for this industry to your knowledge? 

A. Yes, this is the first. This is the first proceeding which, 
as far as I can recall, has moved to this stage of the hearing. 
I think in the early pre-war days, this industry may have 
been included in a larger industry group which was consid- 
ered for determination proceedings, but there was never: 

Q. There was never a determination for this particular 
industry? 

A. No. 

s s * * * 

Q. Do you advise parties, in your experience at a panel 
conference, that a transcript is taken? 

A. We generally advise them that no transcript is taken. 

Q. I see. 


A. It is not customary, and indeed I do not recall any 
panel conference in my experience in this type of work that 
involved the taking of transcript. 

Q. The panel conferences are at the discretion of the 
Secretary I take it, to assist him? 

A. The panel conferences are not mandatory under the 
statutes I am discussing. 


BY MR. PATTON: 

Q. Now, Mr. Epstein, if you will look at your Exhibit 
7, which Mr. Lowe has been kind enough to mark—I am 
sorry, Exhibit 6, I just mismarked it here—which has been 
marked for identification purposes only, since this was in 
part the subject of the panel conference and the second 
conference, would you look at the definition under VI of 
covered employment in the establishment. You are familiar 
with it so I am sure I don’t have to ask you to read it. 

A. Yes, sir. 
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Q. Was the definition I see here adopted without the 
special thought to this particular industry? 

A. It represents a definition that was standard at the 
time, yes, sir. 


Q. There was no attempt, then, to tailor it to the par- 
ticular industry or to find out what production was and 
whether certain employees might be included in the pro- 
duction scheme of things, production-connected scheme of 
things? 

A. It is customary in a panel proceedings, panel confer- 
ences, to solicit the advice of the attendees on all points in 
the questionnaire. 

I do not recall whether specifically this item was called 
to their attention. It was available for their conference and 
for their advice and assistance. 

We did not, as I recall, receive any suggestions for change 
in the standard definition. 


Q. Are you aware that the Department of Labor has 
from time to time singled out certain employees and cer- 
tain industrial classifications—that is to say in certain indus- 
trial jobs—as being covered? I am now referring to sections 
36 and 37 of the rulings and interpretations. 

A. Yes, sir, I am aware that the rules and interpretations 
contain an analysis and discussion of certain types of cov- 
ered occupations. 


Q. Yes. Was any thought given to the utilization by way 
of example of these covered individuals which the Secretary 
has determined are covered by the Walsh-Healey Act in 
propounding this very abbreviated definition which I find 
on page 2 of the Government Exhibit Number 6? 

A. This is standard definition. The origin of the stand- 
ard definitions is probably lost in antiquity. How much con- 
sideration was given to the detailed discussion to which you 
refer, interpretation number 8, I don’t know. This was 
before my time. 
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Q. I won't ask you to probe antiquity, Mr. Epstein. That 
is a little bit beyond the scope of —— 

A. Let me add this; generally speaking, we have received 
very little in the way of critical comment or changes or 
suggestions for change in this definition through the course 
of proceedings with which I have been involved or about 
which I know something by virtue of some degree of con- 
tact. 

Q. You don’t have I am sure before you copies of the 
rulings and interpretations. Let’s just read this together. 

Section A, “The stipulation shall be deemed applicable 
only to employees engaged in or connected with the manu- 
facture of fabrics, assemblying, handling, and so on, and 
shall not be deemed applicable to employees performing 
only office and custodial work.” 

I take it from what you have told me about this standard 
definition, standard in the sense that it has been around 
since antiquity, under Section VI, it was not propounded 
or has not been examined in recent years, at least to your 
knowledge, in terms of Sections 36 and 37, entitled “Em- 
ployees covered by the Act in particular occupations.” 

The sections I am referring to are again the rulings of 
interpretations most recent. 

A. It has been examined recently. Questionnaires which 
are in current preparation have expanded the definition of 
the covered worker in what we hope is a clarifying fashion 
without changing substance or content. 

Q. I see. 

A. This was in response to comments and suggestions 
which were received from a management representative in 
one recent proceeding. 

Q. Do you have a copy of the latest revision of this which 
we might examine or 

A. I don’t have a copy with me. I can make one available. 

Q. I would appreciate it very much. 


So this process of revision for the first time to your knowl- 
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edge since you have been acquainted with these proceedings 
is now being undertaken? 

A. That is correct. 

Q. That was at the initiative of what party? 

A. This was the initiative of the management represent- 
ative for the engine-turbines proceedings. 

Q. I see. 

A. Simply to clarify that further, a substantial number 
of suggestions were made by that management representa- 
tive. Some were adopted. Some were not deemed appropri- 
ate or were felt to reflect an inaccurate understanding of the 
extent of coverage. 

As a result of the examination of the basic cases, princi- 
ples of covers, a few changes were added at the department's 
initiative. It is hoped that this will contribute to a better 
definition than the one that we have been employing in the 


past. 
* * * * * 


Q. Mr. Examiner, I move to introduce Exhibits 1 
through 6 marked NMTBA—Exhibit 1 through 6. They 
go to the direct substance of the question of regional deter- 
minations and of course I think since they are official com- 
munications between the Department of Labor and the 
interested parties, there should be no objection to their 
reception. 


EXAMINER GRANT: I have every one but 5. 


MR. LOWE: The Government has no objection to 
NMTBA Exhibits 5 and 6. 

With reference to NMTBA Exhibit 1, 2, 3, and 4, the 
Government is willing to concede that they are accurate 
copies—an adequate selection to show—but before the 
Hearing Examiner passes upon the admissibility, the Gov- 
ernment would like to inquire as to the purpose of this 
offer. 


MR. PATTON: The NMTBA would like these docu- 
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ments on the record since they are official communications 
and since they express a judgment or a determination by 
the Secretary of Labor, or at least by the Administrator on 
a point of substance which we feel is pertinent to the deter- 
mination of a minimum wage and how that minimum wage 
shall be apportioned among the regions and in the event 
we should wish to raise the question of whether there was 
a proper determination, whether the due process was fol- 
lowed in accordance with the Administrative Procedure 
Act, it would be appropriate to have this in the record. 


MR. LOWE: Perhaps I could phrase my question a 
little more precisely and get an answer more pertinent to 
the thought I had. 

With reference to the four issues for determination at 
this hearing which are presented in the fourth paragraph 
of Government Exhibit 1—to which issue are they deemed 
pertinent? 

s * * * * 

MR. LOWE: Well, Mr. Hearing Examiner, as I have 
indicated, I have no objection to Association’s Exhibit 5 
and 6 which I gather are offered for such use as they may be 
in testing the accuracy of Government’s Exhibit Number 4. 

With reference, however, to the Association's Exhibit 1, 
2, 3 and 4, which are exchanges of correspondence express- 
ing the reasons why the appropriate Government officer 
here decided to shape the Government evidence for intro- 
duction in this hearing, let us say, the wage exhibit, on an 
industry-wide, rather than a localized basis, in view of the 
fact that there has been testimony here that the competition 
for Government contracts the product of this industry 
which are subject to this Act is industry-wide and in view 
of the refusal of the Association which offers these four 
letters to state that the—that it intended to connect them 
up with evidence that the area of competition is less than 
industry-wide, I must therefore object to the exhibits 1, 2, 
3 and 4 until they are either connected up or counsel will 
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at least say he intends to offer evidence connecting them to 
the issues which are presented for decision at this hearing. 


MR. PATTON: Mr. Examiner, I think this point has 
been discussed at some length already and I think you know 
the separate positions of Mr. Lowe and myself. I would only 
like to add that it seems to me entirely irrelevant to the 
determination of whether evidentiary material may be in- 
troduced as to whether that evidence which has been intro- 
duced by the Government or whether it goes to prove sub- 
stantial affirmative evidence introduced by this Association 
or by other parties to this hearing. This is an informal pro- 
cedure governed by rather generous rules of practice, and 
again, I repeat, I think the Secretary of Labor is in a posi- 
tion when he reviews the record to regard or disregard this 
history as he chooses. But my own view is that this is per- 
tinent. 


EXAMINER GRANT: Well, I can see merit to Mr. 
Lowe’s objection to the receipt of these—this correspond- 
ence—if the factual assertion is made, particularly in the 
letters emanating from either you or the Association—if 
they are to be taken as evidence. I don’t know—going a bit 
further, I can’t see that there is anything inconsistent with 
the testimony given so far by Mr. Epstein. In fact, it is in 
accord with his testimony that the decision was made to 
reject the regional breakdown proposal and he has given 
the reasons for it. I have a little difficulty, too, in appreci- 
ating the direct connection or relationship between this 
correspondence and the issue enumerated in number 3 in 
the notice of hearing on which you are apparently address- 
ing this correspondence. I will do this, Mr. Patton: I will 
receive your Association’s Exhibits 5 and 6 to which Mr. 
Lowe has no objection, and for the time being I will defer 
a ruling on your Exhibits 1 through 4. 


MR. PATTON: All right, thank you. 
MR. LOWE: I may say, Mr. Hearing Examiner, depend- 
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ing on how the Association’s case develops, the Government 
may well withdraw its objection before the hearing is over. 


s od e s * 


Q. Are you familiar with the Metalworking Machinery 
Production Equipment Directory which is an official gov- 
ernment publication that is revised every year? 

A. I don’t believe so. 


MR. PATTON: I would like to mark this for identifica- 
tion. I guess this would be, Mr. Examiner, Exhibit 7 at 
this point? 

* s s * bd 

Q. This Exhibit 7 contains a first page, Mr. Epstein, 
which I would like to read to you since you are not familiar 
with it. 

“Each equipment entry is assigned a 17-digit code con- 
sisting of three segments. The first segment of ten digits is 
the Production Equipment Code. Following the ten-digit 
Production Equipment Code is the five-digit Federal Sup- 
ply Code for Manufacturers, a non-significant code number 
assigned to manufacturers who are supply sources to the 
Federal Government.” 

That is a quote. In addition we have actually reproduced 
the entire list of authorized sources of procurement which 
contain by our rough count 230 foreign sources of supply 
or foreign manufacture of machine tools. 

MR. LOWE: I object to the question presented to the 
witness with reference to the existence of a number of for- 
cign sources of supply for machine tools. I suspect—and 
counsel will correct me if I am wrong—that the issue to 
which the question is directed is again this Issue 3. 

I call the Hearing Examiner's attention to the presenta- 
tion of Issue 3 in the notice of hearing: 

“... whether the geographic area of competition for con- 
tracts subject to the Walsh-Healey Act’”—and those words 
“subject to the Walsh-Healey Act’ to your particular atten- 
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tion—“‘within this industry extends to all of the area in 
which the industry has its establishments, so as to require 
an industry-wide wage determination or whether it is lim- 
ited to smaller geographic areas (including the boundaries 
of such areas) so as to require separate wage determinations 
for each such locality . . .” 

The Walsh-Healey Act does not extend to manufacture 
which occurs beyond the sovereign limits of the United 
States; therefore, the question and the exhibit which has 
been marked for identification, and seems to be part of the 
question, extends into an area which is not within the issues 
presented for decision here because it inquires about manu- 
facture of machine tools in foreign countries. 


* . dl * * 
MR. LOWE: The mere fact that in one of his exhibits 
some foreign competition is mentioned is no license to him 
to explore a whole wide area which is not one of the issues 


noted for hearing here. 


MR. PATTON: The reason stated for my request to ad- 
mit into evidence 5 and 6 still stands. I haven't departed 
from those reasons, Mr. Lowe. 


MR. LOWE: This is in no way pertinent io that reason. 
this question as to whether there aren’t some hundred other 
foreign producers. No foreign producers are listed on Gov- 
ernment Exhibit 4 for the simple reason that Government 
Exhibit 4, responsive to the notice of hearing. is restricted 
to contracts subject to the Act. 


EXAMINER GRANT: I cannot sce any possible rele- 
vance for your Exhibit No. 7, Mr. Patton. 

MR. PATTON: I yield to your judgment on this, Mr. 
Examiner. 

EXAMINER GRANT: Very well. I am going on the 
assumption that the exhibit had been offered in evidence. 
and I believe you had not formally offered it. 


i 
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MR. PATTON: That is right; I had not. 


EXAMINER GRANT: The objection went to the ques- 
tion. 


MR. LOWE: The question whether it would be moved 
for admission into evidence. 


EXAMINER GRANT: I may be premature but I will 
still adhere to my statement that I do not see any relevance 
to your Exhibit No. 7. If you want me to withhold a ruling 
until you offer it, I will be only too glad to do it. 


BY MR. BRANDWEIN: 

Q. Mr. Epstein, on the matter of timing, adequate notice 
of the industry people, you have spelled out the dates in the 
original panel hearing, 16 months ago, then you referred to 
a second conference. 

I am not aware as the labor representative in these pro- 
ceedings of any such second conference. 

I wonder if you could indicate to me who the conference 
was with and when it was held. 

A. The second conference was held on May 26, nine days 
after the panel conference on the initiative of Mr. Patton, 
Counsel for the Association. He was accompanied by Mr. 
McGrath of the Association. They visited Mr. Ganz office 
to inform him and to deliver to him their comments on the 
various issues which were still pending as a result of the 
panel conference. 


MR. LOWE: Mr. Examiner, I have been pondering over 
the recess the comment made somewhat offhand I think in 
the middle of yesterday afternoon that there had been so 
much testimony on the question of the Division’s declin- 
ing the industry association’s request for regional tabula- 
tions of the wage data and the conversations and corre- 
spondence that passed between the two that perhaps the 


59 


proceedings had reached the point where clarification was 
desirable and would be served by admitting in evidence the 
exhibits which were offered as the Association's Exhibits 
1, 2, 3 and 4. 

I find I am persuaded to that view. For that reason I 
would like at this time to withdraw the objection I offered 
yesterday which was sustained at the time I offered it, at 
least provisionally. I would like to withdraw that objection 
to those exhibits. 


EXAMINER GRANT: Very well. I will receive the As- 
sociation’s Exhibits 1, 2, 3 and 4 in evidence. 


s * * * 


BY MR. LOWE: 

Q. Your attention was directed on cross-examination, 
Mr. Epstein, to the definition in Government Exhibit 6, 
not yet offered, of workers covered. Was this definition in- 
tended to mean workers to whom the Walsh-Healey Act 
would apply if they took their normal place in the work 
force engaged in producing goods for covered contracts? 

A. Yes, sir. 

Q. I believe you testified that it had been used for many 
years. Considering now all those years up to but not includ- 
ing this one, had it been the occasion of any misunderstand- 
ing or dispute in connection with its use in these question- 
naires? 

A. No, sir. No suggestions for change in this definition 
had been made until roughly two or three months ago. At 
that time we investigated with the Bureau of Labor Statis- 
tics into the possibility that the definition used in the ma- 
chine tools wage survey, and for other surveys, had ever 
constituted a source of difficulty or confusion on the part 
of respondents. They assured us this had not been the case. 

Q. Specifically was a draft of this questionnaire contain- 
ing this workers coverage language distributed at the panel 
conference which preceded this hearing for this industry? 
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A. Yes, sir. This definition as employed in the final ques- 
tionnaire was distributed. 

Q. Did Mr. Patton or any of the other management rep- 
resentatives or labor representatives object in any way to 
the use of this precise definition in this precise question- 
naire for use in collecting the wage data which have been 
tabulated and identified as Government Exhibit 7? 

A. No, sir. There was no objection to the use of that 
definition. 

Q. I believe Mr. Patton asked you yesterday to discover 
for him the revised workers coverage definition which has 
lately been prepared for use in another determination be- 
cause another counsel requested a more elaborate defini- 
tion. Have you done that? 

A. Yes, sir, I have obtained copies of the revised defini- 
tion which is intended will be employed in questionnaires 
presently in preparation. 

Q. Is it inconsistent with the definition which is in Gov- 
ernment Exhibit 6? 

A. As you indicated, Mr. Lowe, it is somewhat more 
elaborate. It contains reference to three more occupations, 
possibly four depending on the interpretation of the term 
in the original definition, but it is the same in substantive 
scope. 

Q. Is the workers-excluded section also somewhat more 
elaborate as well as the workers-included section? 

A. Yes, sir. An additional term is added to the excluded 
in the wage survey questionnaire for machine tools. 

Q. Is this questionnaire intended to serve the purpose 
of Ruling and Interpretation No. 3, to which reference was 
made yesterday? 


A. No, sir. This obviously, by virtue of its necessarily 
bricf language cannot substitute for the more detailed case 
by case occupational analysis that is undertaken in part in 
Ruling and Interpretation No. 3, and examination of the 
non-covered status of any specific worker. 
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Q. The counsel who presently represents the Association 
represented it back before the wage survey was commenced, 
did he not? 

A. Yes, sir. 

Q. Does any reason occur to you why he could not have 
given his astute advice in reference to Ruling and Inter- 
pretation No. 3 if any question had arisen in the industry? 

A. Counsel could not have given his clients this advice? 
No, I would assume this opportunity is available to him. 

Q. Would the Wage and Hour Division give, or the 
Bureau of Labor Statistics obtain, specific advice on the 
request of anybody who had been asked to make out a 
questionnaire if they were puzzled by this workers-covered 
language? 

A. Yes, sir. Such advice was available. 

Q. Was there a huge volume of requests, indication that 
people were confused, in the preparation of this survey? 

A. I received no requests; the Division received no re- 
quests. I cannot speak for the Bureau of Labor Statistics 
other than what I said previously; they have indicated there 
has been little or no difficulty or confusion attendant upon 
the use of this question in our other surveys—this defini- 
tion. 

Q. Do you know of any request they received? 

A. No, I know of none. 

e e e 
BY MR. PATTON: 


° e e e e 


Now, on the matter of covered employees, I wonder if I 
understood your testimony just a few minutes ago correctly. 
Did you say this new definition that you have been working 
on in recognition of the need for amplification of the old 
one—whose sources I think you characterized as being lost 
in antiquity yesterday, did I understand you to say that this 
new definition that is being developed was not intended to 
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serve the purposes of the Rulings and Interpretations, this 
is Number 3, of the Department of Labor? Did I misunder- 
stand you? 

A. No, sir. I suggested, in response to a question by Gov- 
ernment counsel, that the standard definition which was 
employed in the machine tools wage survey was not in- 
tended to be as exhaustive or as detailed as the discussion 
of cover of occupations and enumeration of certain exam- 
ples of such occupations included in R and I, Rules and 
Interpretations, Number 3. 

Q. Was it suggestive? Is that in view of space factors? 
Or what? 

A. Yes. I also suggested that it would be patently im- 
practical to incorporate the very long discussion which is 
included in Rulings and Interpretations Number 3 in the 
questionnaire. 

Q. You do not think it is possible to attach it to the ques- 
tionnaire by those who are sufficiently confused by its rather 
cryptic definition? 

A. This possibility has been considered on occasion. 
This is not an experience which I personally had. What I 
know about wage surveys generally in terms of the tech- 
niques and problems which are encountered in their prep- 
aration comes from the Bureau of Labor Statistics repre- 
sentatives with whom I work. 

In general I have the feeling that the simpler the ques- 
tionnaire, the better results are obtained. People get dis- 
couraged when they see a huge document. They put it 
aside. They don’t—— 

Q. Could you define what you mean by “better”? You 
mean more answers come in? That is what you indicated 
they put it aside; they get discouraged. 

A. Yes, we get much better participation as representa- 
tive of the—— 

Q. The remark is not directed to whether you get better 
accuracy with shorter definition with an attachment? 
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A. No, it is not directed toward that. We haven't, how- 
ever—BLS has had no reason to believe that the results of 
their surveys, many surveys conducted on the basis of stand- 
ard covered worker definition, reflected any confusion on 
the part of the respondents. Consequently no attempt was 
made because no initiative was undertaken to change it in 
any way. 

Q. You feel this kind of initiative has to come from in- 
dustry? 

A. No. The initiative obviously, if there is a need for 
change, the recognition of that need can take place on the 
part of any of the interested parties including the Govern- 
ment. However, if one is operating with a definition against 
which there has been no complaint, which has appeared to 
involve no difficulty or confusion on the part of the re- 
spondents, the natural tendency is to stick with what you 
have rather than make a revision which can only possibly 
lead to some confusion. If you are operating from a firm, 
solid position, it is generally desirable to stay there. 

Q. Well, I take it that in developing this new, shall we 
say, amplification or clarification or, well, whatever you 
choose to call it—I have forgotten the terms that were re- 
ferred to—this new listing of covered employees, that some 
attention was paid to the Rulings and Interpretations? I 
gather there was some consideration. 

A. Oh, yes, sir, in the preparation of the revised defini- 
tions, the Rulings and Interpretations were analyzed. 

Q. I see. Mr. Epstein, you indicated yesterday that you 
would have a copy of that for our perusal. 

A. Oh, yes, I thought I turned over several copies of it 
to Dr. Modley yesterday. I have some extra here. 

Q. That is possible. He and I have not had every much 
chance to talk together. (Document handed to Mr. Patton) 

Thank you. 

Now, is the objective or desire of your staff—and here 
I am asking you from your point of view—to survey work- 
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ers who will be legally covered by the minimum when that 
determination is made? 

A. Yes, that is the objective, who are potentially liable 
 _— 

Q. Potentially liable. 

A. And who may engage in Government contract work. 

Q. Who may engage in Government contract work. 

Now, some reference was made in the earlier testimony 
to the absence of the panel conference of any mention of 
the definition of covered employee. At the risk of repeating 
a little bit of what we touched on yesterday, I believe you 
indicated that to your knowledge, the panel conference is 
held at the discretion of the Secretary; is that correct? 

A. Yes, sir. 

Q. I think the informal panel group is to discuss various 
issues. Is that your general understanding of what 

A. Yes. 

Q. Are the decisions mken thereafter, after the panel 
conference but before the hearings, tentative depending on 
the outcome of the hearings conducted under the Admin- 
istrative Procedures Act? 

A. Yes, sir. 

Q. Are the interested parties advised about the panel 
conference in advance by publication in the Federal Regis- 
ter? 

A. No. 

Q. Is there opportunity for cross-cxamination? Again, 
I don’t want to ask you a legal question, but as you see it 
here. 

A. Panel conferences could not manifest the same degree 
of formality as is present in hearings. 

Q. Informal panel group to discuss issues I believe we 
will agree. 

A. Everyone has an opportunity to say what he thinks or 
ask somebody who said what he thought why. 
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JOHN F. LACISKEY 


was called as a witness and, having been first duly sworn by 
Hearing Examiner Grant, was examined and testified as 
follows: 


Direct Examination 


By MR. LOWE: 

Q. Will you give us your full name, Mr. Laciskey? 

A. John F. Laciskey. 

Q. By whom are you employed? 

A. By the Bureau of Labor Statistics. 

Q. How long have you been employed in the Labor De- 
partment, Mr. Laciskey? 

A. Thirty-one years. 

Q. And how long in the Bureau of Labor Statistics? 

A. Thirty-one years. 

Q. What is your occupational specialty there? 

A. Iama Labor Economist. 

Q. Were you certified to your position by the Civil 
Service Commission? 

A. Yes, sir. 

Q. There has been testimony in the hearing so far, Mr. 
Laciskey which I believe you have heard, identifying a 
certain Questionnaire, Government Exhibit 6, and a cer- 
tain tabulation of wage data, Government Exhibit Number 
7. Do you have copies of those documents before you? 

A. Yes, sir, I have. 

Q. What are they? 

A. I have here a form, BLS 2699, a Questionnaire used 
in obtaining data for a study of earnings in the manufac- 
ture of machine tools. 

Q. Is that the one that has been identified as Govern- 
ment Exhibit Number 6? 

A. I do not have the number on it, but I believe it is sir. 

Q. I will show you my copy of Number 6. 

(The document referred to was shown the witness.) 
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A. That is correct. 

Q. And what is the other document that you have before 
you? 

A. The other document is a grouping of 13 tables which 
were prepared by the Bureau of Labor Statistics from in- 
formation obtained on questionnaires, Government's Ex- 
hibit 6. 

Q. Is that the one which we have been discussing as 
Government's Exhibit Number 7? 

A. Yes, sir, it is. 

Q. Is that the document which is known in the Depart- 
ment and has been referred to in this hearing as the Wage 
Survey? 

A. Yes, sir. 

Q. Did you have anything to do with the preparation or 
development of this survey? 

A. The Wage Survey in the Bureau was conducted under 
my supervision. 

Q. Have you ever done this type of work before, Mr. 
Laciskey? 

A. Yes, sir, I have. 

Q. For about how long have you been engaged in this 
kind of work? 

A. About the last six or seven years. 


Q. Now, the wage data which appears in the several 
tables which comprise Government Exhibit 7, what was the 
source of the information on wages which is presented in 
Government Exhibit 7? 

A. The data in Exhibit 7 is all based on information in 
Government Exhibit 6. 

Q. That is to say it is based on the answers made on be- 
half of the employers who employed the individuals. 

A. That is correct. 

Q. How did you go about deciding who to send the 
questionnaire to? 
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A. As it is the Bureau's practice to obtain as much in- 
formation as possible before the survey begins—at the 
panel meeting we informed the interested parties there 
that we primarily obtained our list of firms from the various 
State Unemployment Compensation lists. Such lists were 
supplemented by information obtained from other sources 
which were identified by the individual persons furnishing 
them to us. For example, the Association furnished us 
with some lists. 

Q. What association? 

A. The National Machine Tool Builders Association. 

Q. Do I understand that you requested them to give you 
a list of anybody they might know who might be in the 
industry? 

A. That request was made at the panel meeting, yes, sir. 

Q. Did they respond to that request? 

A. They furnished us with a directory, yes, sir. 

Q. Do you remember the name of the directory that they 
furnished you with? 

A. I believe it was called the Membership Directory, 
National Machine Tool Builders Association, dated Feb- 


ruary 1, 1960. 
e 


Q. When were the Questionnaires sent out? 

A. The Questionnaires were mailed on September 24, 
1960. 

e * es es e 

Q. Now, how many establishments were there on your 
complete list including the three duplicates? 

A. We had 858 to start with and we added one during 
the course of the survey, giving us a total of 859 establish- 
ments to begin with. 


Q. How did you contact these people; go around to see 
them with the Questionnaire in hand or did you mail it to 
them or did you just use both means? 
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A. We used both means. 

Q. On your initial attempt, did you have to make any 
follow-up to get such a splendid response as you have just 
described here? 

A. Well, let’s start this way, we had 858 firms on our 
original list. We mailed Questionnaires to 803 establish- 
ments and personal contacts were established for 55 other 
establishments. During the survey we were informed that 
there was one additional firm in scope and that was the 
personal visit solicitation. So our original list was 803 
mailed 56 personal visits. Of the mailed questionnaires 
sent out we received responses from 660 and it was neces- 
sary to visit 143 which I think will give us a total of 803. 

Q. This 143 that you visited, was that because you did 
not initially receive a response to your mail inquiry of those 
establishments? 

A. Those 143 did not answer our mail questionnaire 
surveys. 

Q. And as a result of all this effort, do I rightly under- 
stand from Table 1 of Government Exhibit 7 that you 
actually obtained answers to 275 of these questionnaires 
which, after you examined them, you determined them to 
be usable and properly within the scope of the survey? 

A. Two hundred and seventy-five usable schedules meet- 
ing the survey criteria, yes, sir. 

Q. How did you arrive at the figure of 287 which you 
have listed on Table | as the estimated total establishments? 

A. Of the firms sent questionnaires or visited in person, 
we had 11 establishments that met the survey requirements 
but the establishments refused to cooperate in the Bureau 
survey and we had one establishment that gave us incom- 
plete data for use in the survey. 

Q. Now, then, do I understand that the figure 287 is an 
actual count of the 275 that you got adequate information 
from and the 12 which you tried to but failed to get ade- 
quate information from? 
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* * * * 2 


Q. In arriving at your total covered workers studied, 
did you actually make this check between the total given in 
item 6 and the number reported in detail with wage data 
as to each one in question 7? 

A. On each and every schedule, the data reported in 
item 6 and item 7 were checked against each other. Incon- 
sistencies were taken up with the individual organizations, 
organization. 

Q. Did you blandly assume that all the answers you got 
on the questionnaire were accurate and report them as such 
even if some of them seemed on inspection to be improb- 
able? 

A. Questions which did not appear to be correct were 
taken up with individual companies. 

Q. Was each questionnaire carefully examined to see 
whether there were these improbabilities which needed 
further investigation. 

A. They were indeed, sir. 

Q. Specifically, did you pay particular attention to ques- 
tion 3, item 2 (a) and 2 (b) which calls for a list of the more 
important products included in the percentages shown in 
A-1, B-1, to see whether there was any likelihood that the 
establishment had misclassified itself either within or with- 
out the industry in answer to items A-] and B-1? 

A. The product listed in A-] or B-1 were reviewed in all 
cases were reported by the respondents. 

Q. Now, there has been some discussion in the evidence 
we have received at this hearing to now, about the termi- 
nology which was used in item 6 which identifies workers 
covered. Did that terminology give you any difficulty in 
this survey? Did you get a lot of questions from folks saying, 
We don’t know just who you mean by this identification”? 

A. We had no trouble with that at all, sir. 
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Q. There has been testimony that you have used that 
same language under workers covered for many years. Has 
it caused you trouble over the years? 

A. Only on rare occasions have we had inquiries as to 
what is meant by covered workers. We have had no great 
amount of trouble whatsoever. 

Q. When people appeared to be in doubt about it, you 
received inquiries from them, did you? 

A. We have. 

Q. But there didn’t seem to be many of those occasioned? 

A. No, sir. 

Q. If you had a lot of trouble with it, would you have 
discussed it with the Wage and Hour Division with a view 
to clarifying it? 

A. Yes, sir. 

Q. Did you find any such discussion necessary or appro- 
priate? 

A. No, sir. 


Q. In managing the practical details of these surveys, 
what is you policy with reference to terminology and defini- 
tions that you present to a great variety of people where 
they seem to go along smoothly and cause no difficulty, or 
are you inclined to meddle with them or change them or 
are you inclined to keep those things which seem to be well 
understood? 


A. If terms are used which are not clear we endeavor to 
clarify them. 

Q. Suppose definitions appear to give you no trouble. 
Are you inclined to stick with them? 

A. Yes, sir. 

s se & 
BY MR. PATTON: 

Q. Mr. Laciskey, did you personally, or anyone in B.LS. 
prepare the various definitions or language and format of 
the questionnaire? 
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A. The questionnaire was reviewed by the Bureau of 
Labor Statistics, but it was prepared originally by the Wage 
and Hour and Public Contracts Divisions. 

Q. You mean it was reviewed on this particular occasion? 

A. We reviewed it to see whether or not we could con- 
duct the survey and see whether it was clear for survey pur- 
poses. As to the content of it, no. 

Q. Now, further, as to the format of the tables which 
were used in compiling the data, were these prepared by 
B.L.S.? 

A. They were prepared by the Wage and Hour and 
Public Contracts Divisions. 

Q. In other words, they told you what they required. 

A. Yes, and we prepared accordingly. 

Q. Could you or B.L.S. have unilaterally changed, for 
example, the definition of covered workers in this question- 
naire? 

A. We could not change the definition. 

Q. I have reference to Exhibit 6. I am sure you know 
which Exhibit I am referring to. Have you testified on 
direct only to the fact that this particular definition formu- 
lated by the divisions has not caused you much trouble or 
administrative inconvenience? Was that the gist? 

. We had no inconvenience in following this definition. 

. In other words, the definition was convenient. 

. Okay. 

. You had no administrative difficulties with it? 

. No, sir. 

. Then I understand you have not testified as to 
whether, in you opinion, the definition is accurate? Truly 
definitive of production and production-connected work- 
ers? That was not part of your earlier testimony, was it? 

A. No, sir, we did not testify on that. 


Q. How long did the survey last? Your follow-ups, you 
described a fairly elaborate process here. 
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A. How long did the survey last? 

Q. Yes. When were you satisfied that you had completed 
all the necessary contracts with the respondents that you 
had chosen to answer the survey? An approximation will 
be satisfactory. I don’t want to insist on the precise dates. 

A. That was in February of 1961 when we closed out our 
survey. 

Q. Approximately about 5 months, then? 

A. That is right. 


Q. I would like to mark for identification—I assume 
this will-be NMTBA Exhibit Number 10, a list entitled, 
Examples of Rebuilders of Machine Tools Who are Mem- 
bers of the American Machine Tool Distributors Associa- 
tion. Source: AMTDA Directory, Fall, 1960.” 

EXAMINER GRANT: I believe your next Exhibit 
number is Number 9, is it not? 


EXAMINER GRANT: I have marked the list that you 
referred to, Mr. Patton, as NMTBA Exhibit Number 9. 

(The document above referred to was marked for identi- 
fication as Association Exhibit No. 9.) 


MR. PATTON: Thank you, sir. 


BY MR. PATTON: 

Q. Will you examine this list and indicate to me to the 
best of your knowledge whether they were all surveyed? 

A. I cannot identify any of these establishments. I do 
not recall what firms we have in our survey. 

Q. I don’t in any way mean to indicate that we want to 
disturb the historic and time-honored pattern of confi- 
dentiality regarding questionnaires. Can you, however, on 
examination of your records indicate to me whether any or 
all of these firms were listed by number? 

A. I see so many different lists of various industries that 
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1 don’t recall any of these in any list, so I don't know 
whether they are in or out. 

Q. Do you not have a total list of companies to whom 
you mailed out the questionnaires? 

A. I have no list available for that. 

Q. Could you go back and check this with the question- 
naires that you received? 

MR. LOWE: The Government respects the right, of 
course, to cross-examine the witness to explore his testi- 
monial knowledge to the full and does not want to limit that 
in any way by reason of confidentiality or otherwise. But, 
insofar as the question here does not go to the witness's 
testimonial knowledge but seeks through the witness to 
explore records of the Department and if counsel desires 
to explore the records of the Department, the rules of prac- 
tice of course provide for such subpoenas and things as are 
available. I don’t believe the question to the witness, which 
goes beyond his testimonial knowledge is a proper one and 
therefore the Government objects to it. 

MR. PATTON: Might I suggest that on a number of 
occasions yesterday there was no objection made, and in- 
deed, the Government was most cooperative. My questions 
go really to the testimony of this witness that his survey 
has been complete and adequate in accordance with the 
scope of the survey as indicated in Government Exhibit 
Number 6 and I submit that these questions are extremely 
pertinent since we are trying to determine whether, even 
under that definition of scope of survey the B.L.S. through 
omission or inadvertence really performed the job which 
was supposed to be done. Do the results in these tables, 
which have been marked, I believe, Government Exhibit 7, 
truly reflect the results of a survey carefully conducted in 
accordance with the scope of survey defined under Roman 
2, Government Exhibit 6? 

EXAMINER GRANT: I think I appreciate the pur- 
pose of your questioning, Mr. Patton. Let me ask Mr. 
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Laciskey this: Assuming that he doesn’t have this informa- 
tion available at the present time, but it might be available 
to him—Mr. Laciskey, would it be a breach of the confi- 
dentiality pledge for you to reveal the name of any company 
included by the wage survey? 

MR. PATTON: I am not suggesting that the name of 
any company be revealed. 


EXAMINER GRANT: I thought you were asking him 
if any of these companies on Exhibit 9 were covered. 


MR. PATTON: What I would ask for is a response of 
yes, six companies out of the list or one company or no 
companies. In other words, a numerical answer. I wouldn't 
request identification. 

s s s ° * 

Q. Sir, would you look at the definition, again in ques- 
tion, Roman 6 of Government Exhibit 6, Workers Covered. 
Do you see any reference in this definition to production- 
connected employees? 

A. I see nothing that says production-gonnected. I don’t 
know what you mean by that terminology. 

Q. You don’t know what I mean by that terminology? 

A. No, sir. 

Q. Have you ever heard that phrase before? 

A. I have heard it used in various ways. 

Q. Have your ever carefully studied Sections 36 and 37 
of the General Rulings and Interpretations of Wages and 
Hours and Public Contracts? 

. No, sir. 

. This is the document I am referring to. (Indicating.) 

. No, sir. 

. Number 3? 

. No, sir. 

. Are you aware that this contains official governmental 
interpretations regarding specific and presumably illustra- 
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tive examples of what constitutes a production-connected or 
production-related worker? 

A. I have no knowledge of what that contains, sir. The 
survey was based on this definition and they covered—it 
covered workers engaged in processing, fabricating, assem- 
bling, packaging and inspecting, handling or shipping and 
janitors working around machines while in operation. No, 
I do not know what is meant by some of these other terms 
that you may have mentioned. 

Q. I notice you use the term “workers”. Is there any 
particular reason for that? Is it simply because it is in the 
questionnaire that this terminology is used? 

A. That is right. 

Q. How many field personnel did you send out? I forgot 
the number. I believe you testified to this. 

A. Field personnel? I have not made any statement as 
to number of field personnel. I have testified as to the num- 
ber of personal visits made by our field representatives. 

Q. How many visits? 

A. I thought I said there were 55 establishments con- 
tacted and one was added during the course of the survey, 
ora total of 52—I said 55—I thought I said there were 51. 

Q. A field representative contacted 52 establishments? 

A. But not necessarily 55 companies. 

EXAMINER GRANT: Was it 52 or 56? 

THE WITNESS: Fifty-six. 

EXAMINER GRANT: Those were 56 establishments, 
I believe and in addition to the 803 to whom questionnaires 
were mailed. I understand you made personal visits to some 
143 who did not respond to the questionnaire. 

THE WITNESS: I was going to bring that out. In our 
field follow-up we visited 143 additional establishments 
that did not respond to the mailed questionnaire. 

BY MR. PATTON: 
Q. In other words, 199 visits? 
A. One hundred and ninety-nine. 
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Q. Either contacted or visited by your field personnel. 

A. That's right. 

Q. Can you tell us a litdle bit about their instructions? 
I mean these field personnel. What were their instructions? 
In your own words. 

A. They have instructions to the effect as to what the 
survey covers; which establishments to visit and the infor- 
mation to be obtained and the information to be obtained is 
shown on the questionnaire. 

Q. In other words, they followed the questionnaire? 

A. They followed the questionnaire. 

Q. Were there supplemental instructions in addition to 
the questionnaire, as to what workers should be covered or 
excluded or what apprentices should or should not be 
included? 

A. No, sir; the only instructions, supplemental instruc- 
tions, is that they should be—the schedule should be given 


a careful review in the regional office before being trans- 
mitted to Washington for consistency with the data re- 
quested. 

Q. In the questionnaire? 

A Yes. 


& * s s * 


Q. I would like to mark for identification a document, 
one single sheet, dated 7/25/61 which was handed me, I 
believe, yesterday, by Mr. Epstein, in request to my ques- 
tion on the record as to whether there had been a new 
definition for covered employees, covered in the sense of 
being subject to the Walsh-Healey Act and to the survey. 


EXAMINER GRANT: This was a new definition that 
was worked out at the request, as I remember, of some 
representative of industry—of the particular industry. 


MR. PATTON: Which I believe Mr. Epstein indicated 
that the Government has passed on. 
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EXAMINER GRANT: You want that in as NMTBA 
Exhibit Number 11? 


MR. PATTON: Yes. 


RUDOLF MODLEY 


was called as a witness and, having been first duly sworn by 
Hearing Examiner Grant, was examined and testified as 
follows: 
Direct Examination 
BY MR. PATTON: 


. Could I have your full name, sir? 
. My name is Rudolf Modley—R-u-d-o-L-f, M-o-d-l-e-y. 
. What is your particular profession? 
. Lama management consultant. 
. Are you familiar and have you been familiar for 
some time with Walsh-Healey proceedings? 
A. Yes, I have been. 
Q. Have you testified in previous hearings on general 
matters pertaining to the questions raised in these hearings? 
A. Yes, Ihave. 
Q. Can you give us some idea how many of these hear- 
ings you have attended in the past as an expert witness? 


‘A. Well, I have been involved in minimum wage hear- 
ings since 1948 if I recall and there were probably some- 
where around 15 in which I have participated, give or take 
a few. 


Q. Dr. Modley, were you at a panel conference called 
for apparently at the discretion of the Secretary of Labor 
for discussion of the general questionnaire which might be 
sent out in connection with this particular hearing? 

A. No, I was not. 

Q. When you became active or associated, shall we say, 
with the NMTBA’s preparation of its position for these 
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hearings, what was the date of that, roughly? 

A. It was in January 1961. 

Q. I see. Prior to that time, did you have an extensive 
knowledge of the machine tool industry problems? 

A. Not an extensive knowledge, no. 

Q. Has your knowledge become more extensive since 
you became associated with us in early 1961? 

A. Yes, it has. 

Q. I gather from your dates that you became active in 
preparation of the industry position or the NMTBA posi- 
tion at a time which enabled you to observe the results of 
the Government questionnaire duplicate which we solicited 
from members? 

A. That's correct. At the time I became involved in this 
case, the copies of the Government questionnaire which 
were furnished by Machine Tool Builders Association, had 
become available and I could therefore study them, yes. 


Q. These questionnaires sent out to all of the associa- 
tion’s members were identical in content to the Govern- 
ment questionnaire insofar as you know? 

A. It was identical in content. It was actually not a copy. 

Q. Was the request to your knowledge made that these 
be the same results which either would be furnished the 
Government or had been furnished the Government? 


A. That was my understanding, that it was requested. 

Q. In other words, it was the intention and request of 
the NMTBA that the results on its questionnaire be identi- 
cal with the Government's questionnaire? 

A. That is correct. 

* * e * ® 

Q. Tell me, Dr. Modley, what did you conclude from the 
questionnaire results? And by questionnaire, I am referring 
to the duplicate, to the Government questionnaire which 
we received. 

A. We found considerable discrepancies within the ques- 
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tionnaires indicating that there was a certain lack of com- 
prehension of the questions. 


MR. LOWE: I object to the question and answer and 
move that they be stricken as calling for a conclusion which 
the witness is not showed to be in a position to make. 


MR. LOWE: Basically you haven't shown what it is he 
examined. You begin at the end and you say “The answers 
to the questionnaires are all wrong.” 

I think we are entitled to know what it is he saw. 


EXAMINER GRANT: I am in agreement with Mr. 
Lowe on that score, Mr. Patton. This general characteriza- 
tion Dr. Modley has given is of very little evidentiary value. 


e e ° e e 
BY MR. PATTON: 


Q. Dr. Modley, when you became actively associated 
with this association and examined the documentation in 
the association's file, did you do this—— 

A. I did. 

Q. —regarding the Walsh-Healey questionnaire and 
other related Walsh-Healey matters? 

A. Yes, I did. 

Q. Did you examine this in some detail? 

A. I did. 

Q. Did you have lengthy discussions with the personnel 
who were associated with the preparation of the NMTBA 
position? 

A. Thad. 

Q. Did you talk with people who attended the panel 
conference? 

A. I did. 

Q. Did you examine in detail not only the questionnaire 
which was sent out to the membership but also any other 
pertinent matters which might pertain to that? 

A. I did. 
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Q. Did you personally examine the results? Let me put 
it this way, did you personally review each and every one 
of these questionnaires? 

A. I did. 

Q. Based on your examination—let me preface that 
with another: Was the response to the NMTBA request a 
large response? Do you recall the percentage? 

A. My recollection is that the response was less than a 
hundred of the copies, but it may be erroneous. 

Q. Less than 100 per cent? 

A. Less than 100 copies of this questionnaire. 

Q. Now, you say you examined these questionnaires 
signed by these company officials? 

A. That is correct. 

Q. This questionnaire which you have described as 
being identical in substance to the Government question- 
naire: 

A. That is correct. 

Q. —did you make any tabulations or did you review 
these with a view to analyzing possible errors that might 
have been made by individual respondents to the question- 
naire? 

A. Yes, my first approach was the possibility of editing 
these questionnaires so that they could be used for statisti- 
cal computation. 

Q. In the process of editing these individual question- 
naires, did you come across some cases, some particular 
problems which bothered you, some inconsistencies? 

A. Yes, I did. 

Q. What did you do about that? Did you make any per- 
sonal cffort to sce 

MR. LOWE: I object to the question and answer that 
he came across inconsistencies unless he lays the facts of 
the inconsistencies on the table. 

MR. PATTON: I am preparing to do that now in 
specific cases. 
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EXAMINER GRANT: All right. 
MR. PATTON: Illustrative cases. 


BY MR. PATTON: 

Q. What did you do when you found any difficulties in 
your mind as a statistician analyzing this problem? What 
steps did you take? 

A. I first prepared a list of the problem cases. 


* * * * * 


After preparation of the list and discussion of the appar- 
ent discrepancies with counsel and the association person- 
nel, we or I called a substantial number of companies to 
explain—or to have them explain to me how certain en- 
tries were made and how these discrepancies could occur. 

Q. Now, without identifying the individual companies 
since we are talking about duplicates of BLS questionnaires, 
can you give us several examples? 

A. Yes, I can. 

Q. Before you answer this question in any detail, were 
these discrepancies raised or brought to the attention of the 
appropriate Government officials, some of these discrepan- 
cies, by way of illustration? 

A. They were, but not at this point, Mr. Patton. They 
were brought to their attention after we had made the 
phone calls and knew from the company officials what 
actual explanations of the discrepancies were. 

Q. I realize I am reversing your chronological order, but 
please go ahead. You were going to give us some specific 
examples which I believe Mr. Lowe wanted. 


MR. LOWE: No, I don’t believe “Mr. Lowe wanted.” 
As a matter of fact, Mr. Lowe objects to the question be- 
cause it calls for the hearsay conversation about a particular 
transaction which this witness has had with some other per- 
son whose identity is not revealed and its obvious only 
purpose is to impeach the credibility of evidence already 
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received. Unless the facts of the discrepancy, including the 
company and the figures, and precisely what it is are proved 
here, unless it is identified, I submit it should not be re- 
ceived. 


I would point out, however, that there is no contention 
that this evidence is of probative value. 

This is not evidence of wages paid which is sought to be 
introduced here. This is evidence which is sought to be 
introduced to discredit other evidence. This evidence alone 
tells us nothing, purports to tell us nothing about the issues 
here. This evidence is offered to prove that certain other 
evidence is wrong. 

I submit, therefore, it is manifestly unfair to permit the 
witness to accuse the Bureau of doing its job wrong without 
identifying the transaction so that the Bureau can defend 
itself from the charge of wrong. 


If a transaction has been recorded wrongly, if that is 
within the knowledge of this witness, he can identify it. He 
can lay on the table the charge of wrong so that it can be 
examined and he should not be permitted to testify. Mr. 
Examiner, instead of saying, “In my opinion they did it all 
wrong and I have investigated this thoroughly, but I am 
not going to tell you where.” 


MR. PATTON: I don’t believe Dr. Modley said in his 
opinion it was all wrong and that he is not going to tell you 
where. 

I think he was expressing his opinion based on docu- 
mentation which has been discussed with the Bureau of 
Labor Statistics. These very examples were raised, but on 
a confidential basis. 

Now, if the Bureau of Labor Statistics is willing to have 
all of their responses brought out on the table so that we 
can go through them and point out all of the inconsisten- 
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cies and errors which we think might have been made, why 
let’s proceed in that fashion, Mr. Lowe. 


MR. LOWE: The Bureau is quite content to permit 
Mr. Patton to lay on the table all of the information which 
he has obtained from his clients and if he wants to contend 
that his clients’ information was improperly handled by the 
Bureau, I submit that’s the only way to do it. 


EXAMINER GRANT: I am impressed with the argu- 
ment of yours, Mr. Lowe, that the BLS should have sufh- 
cient information to enable it to answer the charges of in- 
accuracy or inconsistencies with regard to its survey. 

I don’t know how far you intended to go, Mr. Patton, 
in this respect. Are all of these inconsistencies—let me ask 
you this first, are these so-called inconsistencies or discrepan- 
cies made heretofore known to the BLS representatives? 


MR. PATTON: Yes, sir. That is my point. We are 


not going to raise with this phase or questionnaire under 
discussion, duplicate questionnaire of the BLS survey, any 
points which have not heretofore been brought to the atten- 
tion of BLS officials, so they will be aware of the particular 
cases which Dr. Modley will refer to. 


EXAMINER GRANT: Well, the only alternative that 
I can see is to proceed along that line to see whether or not 
it can be identifiable or is identifiable to the BLS. 


MR. PATTON: 

Now, Mr. Examiner, I have no intention to pursue this 
thing at great length. I simply wish to show the evolution 
of the association's activities. 

I regret this has become bogged down. 1 think there is 
some fear I may come in with 40 or 50 examples, which I 
have no intention of doing. 

MR. LOWE: If there are 40 or 50 examples of error, 
the Government would be pleased to hear of it. We don’t 
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want to make a determination based on the evidence which 
is correctable. If they called inconsistencies and errors to 
the attention of the Bureau and the Bureau stubbornly 
refused to correct them, the Government would certainly 
not object to the identification and description of those 
transactions, particularly in the presence of the officer of 
the Bureau who refused to correct them if such a thing 
occurred. 


EXAMINER GRANT: Now, we have the testimony 
here of Dr. Modley he found certain inconsistencies and 
discrepancies, to which an objection has been made because 
one, or one account at least was not made specific. 

Let's proceed to the point where he brought those to 
the attention of the Bureau of Labor Statistics if you can, 
Mr. Patton, Please. 


BY MR. PATTON: 


Q. Dr. Modley, did you discuss several of these situations 
with Mr. Norman Samuels of the Bureau of Labor Statistics 
in the same confidence that was pledged by the BLS and 
the confidence pledged by the association to its respondents? 

A. Yes, we made a visit early in April 1961 to Mr. 
Samuels and informed him of a number of inconsistencies 
referred to. 


MR. LOWE: I object to the testimony of “a number.” 
As I understood it, he was going to identify each and every 
one. 


MR. PATTON: Can you let him proceed, Mr. Lowe? 
I don’t think he has completed his statement. I think he is 
going to illustrate. 


MR. LOWE: He has already indicated there were a 
number of them. If he will identify the ones, then we 
can—— 
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MR. PATTON: For the purposes of identification of 
BLS, that is your test, is it not? 


MR. LOWE: See whether the number is 100, one, or 
three. 


THE WITNESS: What is your question? 
EXAMINER GRANT: Could you be more specific? 


MR. PATTON: I don’t know what the question is 
from Mr. Lowe. 


EXAMINER GRANT: Mr. Lowe, Doctor, would like 
to know precisely the points of differences that you had 
with the survey questionnaire and what complaint you 
made about it to the BLS representative, Mr. Samuel. 


THE WITNESS: Well, the purpose of our visit to Mr. 
Samuels was to bring to his attention the fact that we had 
run into a number of inconsistencies. We brought to his 
attention I do not recall how many cases. We did not bring 
to his attention all the cases which we knew at that time. 


MR. LOWE: I object to testimony about cases which 
were not brought to his attention. 


EXAMINER GRANT: I will have to agree with you, 
Mr. Lowe. 


Certainly, Doctor, your purpose in going to Mr. Samuels 
wasn’t to say you found a lot of inconsistencies. You must 
have gotten down to specifics. 


THE WITNESS: My problem is I do not recall which 
ones we have and I can give you here without the names 
the cases I have in front of me, but I have not checked off 
which ones we informed Mr. Samuels of, and that is my 


problem of not being able to give him exactly the cases 
which: 
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MR. LOWE: I suggest Dr. Modley’s testimony be de- 
ferred until he is prepared to give it according to the ruling 
of the Hearing Examiner. 

BY MR. PATTON: 

Q. Can you give us, Dr. Modley, two examples to your 
best knowledge and belief were discussed with Mr. Samuels? 

MR. LOWE: I object to the characterization of them as 
exemplary. 

MR. PATTON: I don’t believe I used the word “‘ex- 
emplary.” 

MR. LOWE: I think you said “examples.” 

MR. PATTON: I said two of the instances which he 
has here which were raised. 


MR. LOWE: If he raised two, we would be glad to hear 
about those two. What I am objecting to is there are many 


more lurking in the background. 


EXAMINER GRANT: It is quite a serious thing, Mr. 
Patton, to impugn the BLS survey with generalities. 


MR. PATTON: I agree, sir. 


MR. BRANDWEIN: Mr. Examiner, while this is being 
considered, I think there is a broader area on this. I don’t 
think the issue is merely the BLS’s ability to defend its own 
study; some information is being presented here which, to 
permit us to weight this presentation by an interested party, 
requires full knowledge on our part. 

Now, I can understand Mr. Patton saying that they pro- 
vided a pledge of confidence to nonmembers of the associa- 
tion. I see nothing standing in the way of his approaching 
any member of his association to ask for a release from any 
requirement of confidentiality. 

I don’t think Mr. Modley’s stand is at all the same as that 
of the BLS’s. I think we would object to the presentation of 
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any materials from an unidentified company unless there 
were an explanation for the lack of identification which 
went beyond the statement that “We sent out the same 
questionnaires as the BLS with the BLS box on it.” 


MR. PATTON: Mr. Examiner, can I also address my- 
self to this general question? 

These hearings have, as I understand them, the purpose 
of developing as much information from all parties as can 
be developed. It is, of course, very difficult to assemble this 
intimate information from these companies. There should 
be no comparison of wage data. Trade associations, of 
course, are not even in a position to maintain this kind of 
data for reasons which have nothing to do with Walsh- 
Healey laws. 

The same problem that the BLS faces is faced by any 
groups of manufacturers who wish to produce or adduce 
statistical data at a hearing of this kind. 

All we are asking for, without specific reference to the 
problem we now have, is that we be given the same treat- 
ment which has been afforded a Government agency in its 
procuring of data and information. 

Rather than prolong this discussion any further, I will 
withdraw my questions to Dr. Modley regarding these par- 
ticular things which have been discussed which, as you say, 
go to the weight of the BLS survey itself. In other words, 
comparison of what we have represented as identical results. 

In other words, we can move on from here. 

I had simply meant to introduce this as a chronology to 
show why we proceeded in the fashion that we did. But it 
has caused so much controversy that actually I am more in- 
terested in indicating the chronological history of the de- 
velopment of what we intend to lay a foundation for than 
I am in trying to impugn the veracity of the BLS results. 

This whole process of collecting data is a difficult one. 
It is difficult for all the parties involved. And I am most 
sympathetic, although apparently in the past others have 
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not been, with the necessity for keeping this kind of data 
confidential. 


EXAMINER GRANT: There was one matter that I 
was wondering a bit about; this meeting with Mr. Samuels 
took place he said in early April? 


THE WITNESS: Early April, that is correct. 
EXAMINER GRANT: Of 19—? 
THE WITNESS: —6l. 


EXAMINER GRANT: Isee. 

Sometime after the survey itself had been conducted by 
the Bureau of Labor Statistics? I believe the question is it 
went out as early as September 1960. 


MR. PATTON: That's right. One of the reasons I 
brought up the conversation with Mr. Samuels was simply 
to avoid a charge which is sometimes made that industry 
tries to hide or it has not disclosed knowledge known to it 
of problem areas. And we made a diligent effort as soon as 
we thought there were some problems to raise these or bring 
these to the attention of BLS in the confidence which they 
deserve. 

As I say, Mr. Examiner, if this causes difficulties, this 
particular issue, regarding the BLS figures and question- 
naire results and our questionnaire results based on a dupli- 
cate of the BLS survey, without prejudice, I will withdraw 
or will discontinue further questioning on that point. 


BY MR. PATTON: 


Q. Dr. Modley, based on your continued examination of 
the Government questionnaire, Exhibit 6 I believe, what 
steps were taken? What did you decide to do from the statis- 
tical and economic point of view? 


A. We came to the conclusion that the most appropriate 


89 


thing would be to develop a new questionnaire to survey 
the industry. 

Q. Can you tell me what some of the problems or what 
some of the features of this new questionnaire were under 
particular discussion? 

A. The most important item was the definition of 
“covered worker.” 


BY MR. PATTON: 


Q. Dr. Modley, to get a little chronology on this, when 
you have indicated there was substantial preparation—I 
beg your pardon, you haven't indicated it with respect to 
this particular questionnaire, but was the preparation of 
this questionnaire, its format, the definitions, and so on, 
arrived at after very careful consideration and thought in 
your presence? 


A. Yes. There was considerable discussion, considerable 
time spent in drafting this questionnaire. 

Q. Now, do you recall whether reference and study was 
made of Sections 36, 37, and other sections of the Rulings 
and Interpretations Number $ of the Walsh-Healey Public 
Contracts Act? 

A. Yes, I do. 

Q. Was there also considerable discussion of what pro- 
duction and production-connected meant in terms of this 
peculiar industry? 

A. Yes, there was. 

Q. And recourse was had in your presence to skilled 
and expert individuals who had been engaged in this busi- 
ness for sometime? 

A. Yes, there was. 

Q. When this beautiful questionnaire—again I am ad- 
dressing myself to format in this instance—was sent out to 
the respondents, was it sent out to the list which you de- 


90 


scribed that you had so carefully prepared with the help of 
the staff or at least prepared under your supervision? 

A. Yes, it was. 

Q. After you sent this out, were subsequent efforts made 
by you or under your supervision to ensure that there were 
responses to this? 

A. Yes. There was considerable followup of a very ur- 
gent nature because time drew short. 

Q. Well, let’s just get some timing on this. Do you have 
the date when this questionnaire was mailed out? (Indi- 
cating) 

A. Yes. It was mailed out July 20, 196]. And it had a 
return date of August 15 listed on it if I remember cor- 
rectly—yes, August 15 listed on it. 

You will find the return date under C on the first page 
of the questionnaire, it says “Return,” which has been 
marked as Exhibit 12 of the association. 


Q. I notice from comparison with the dates on NMTBA 
Exhibit Number 11, which is dated July 25, that there may 
have been some interchange of ideas on this question of 
what a covered employee was. 

A. There was an interchange of ideas between the pro- 
ponents of the definition as proposed in NMTBA Exhibit 
Number 11 and NMTBA Exhibit Number 12. 


Q. So these definition were arrived at after some con- 
siderable though, care, and exchange of views, and so on, 
that you have described? 

A. That is correct. 

Q. Now, after you sent out this Exhibit 12 to the list 
which you have described, were subsequent efforts made to 
solicit responses? 

A. Yes. Briefly, after the return date stated on the ques- 
tionnaire itself, telegrams were sent to all of those who had 
not responded. Telegrams were sent on August 18 to 
member companies who had not responded and a night 
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letter was sent to all members and nonmembers on August 
23rd. 

Q. To your knowledge, was any effort made to segregate 
the results by members and nonmembers? 

A. No, there was none made whatsoever. 

Q. Dr. Modley, have you tabulated the results of this 
study? 

A. Yes, I have. 


MR. PATTON: I would like to mark for identification 
NMTBA Exhibits Numbers 13 and 14. We do have fortu- 
nately quite a number of copies which can be generally 
circulated. 

EXAMINER GRANT: What is the difference between 
13 and 14? 


MR. PATTON: I will read out the titles, Mr. Exami- 
ner. NMTBA Exhibit Number 13 is entitled ‘Table I. 


Machine tool industry establishments and employees sur- 
veyed by NMTBA April 1960 and April 1961.” 


EXAMINER GRANT: And Exhibit 14? 


MR. PATTON: Exhibit 14 is entitled “Table II. Ma- 
chine tool industry distribution of establishments and cov- 
ered employees by the lowest wage actually paid covered 
employees April 1961.” 


CLAYTON F. JONES 


was called as a witness and, having been first duly sworn by 
Hearing Examiner Grant, was examined and testified as 
follows: 


Direct Examination 


BY MR. PATTON: 
Q. Could you give us your name, sir? 
A. Clayton F. Jones. 


. What is your tide? 
A. Assistant Treasurer. 
. Of what company? 
The Heald Machinery Company. 
. And where is that located? 
Worcester, Massachusetts. 
. What is your function in the company as Assistant 
Treasurer? 

A. Iam responsible for most of the accounting functions 
—accounting, payroll, record-keeping functions. : 

Q. How long have you been with the company? 

A. Ten years. 

Q. Does this constitute your entire experience in the 
machine tool field? 

A. Yes, this is. 

Q. So you have been intimately associated with the ac- 
counting and payroll functions of Heald for ten years? 

A. That is correct. 

Q. Are you personally familiar, either by virtue of your 
supervisory capacity or by virtue of your examination of 
the company records, with the BLS questionnaire, Exhibit 
No. 6, and also the Association questionnaire? 

A. Yes, I am familiar with both. 

Q. Were these filled out under your general supervision? 

A. The Association questionaire was filled out under my 
general supervision. To the best of my knowledge, the BLS 
questionnaire was never filled out. 

Q. Oh—it was never filled out? 

How many covered employees do you now have in 
Heald? Covered employees, now, I am talking about. 

A. On April 1, 1960, we had 1,397. On April 1, 1961, 
we had 1,118. Those are the only two dates I have informa- 
tion on. 

oa * s * e 


Q. Did you or your company receive, to the best of your 
knowledge, this questionnaire—let me give you a copy 
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(handing copy to the witness). It is identified as Govern- 
ment Exhibit 6. 

To the best of your knowledge and belief, did you or your 
company receive such a questionnaire? 

A. Not to the best of my knowledge. 

Q. Were you visited by any representatives of the BLS, 
field or otherwise? 

A. Not that I know of. 

Did you make any attempt to find out whether a repre- 
sentative had visited or whether a questionnaire was sent 
out to the Heald Company? 

A. Yes, I did. Normally, such a questionnaire would 
come to me, but on the chance that it might have gone to 
someone else who would have comparable information, I 
checked other individuals, and I could find no one who had 
any knowledge of the questionnaire. 

Q. You say your company employed 1400 people. 
roughly, in April, 1960? 

A. That is correct. 

Q. That is a fairly large company by machine tool stand- 
ards, isn’t it? 

A. It is a good size. 

Q. In other words, to your knowledge and belief, the 
minimum wages of your particular company were not re- 
flected in the government survey which you have heard 
under discussion today? 

A. That is correct. 

Q. Tell me, Mr. Jones, what was the lowest wage paid a 
covered worker in April of 1960? When I used “covered” 
here, I want to keep the record straight: Under the BLS 
questionnaire, the definition as you would have understood 
it. The definition is in that document before you. You have 
seen it before. 

A. That is correct. That would have been $1.62. 

Q. How many in this category? 

A. There were nineteen employees receiving $1.62. 
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Q. What were their jobs, generally? You don’t have 
to—— 

A. These were beginners. The people who had been 
hired with no previous experience whatever in machine 
tool production. 

Q. Were they on the shop floor working in a productive 
nature, such as—well, I don’t know; what types of things 
were they doing? 

A. These would be individuals in production, possibly 
drive operators, lathe operators, various types of machining 
work. 

Q. I see. Would you look at the NUTBA questionnaire 
which is Exhibit 12. Did your company receive a question- 
naire identical to this and return it completed—return the 
completed questionnaire to NMTBA Headquarters before 
this hearing? 

A. Yes, this was also prepared under my supervision. 

Q. Did you do so on the strength in part of the promises 
that this data would be treated confidentially? 

A. Yes, that was taken into consideration. 

Q. Now let me ask you. You said that to the best of your 
knowledge and ability, you had not seen a government 
questionnaire. Was subsequently a questionnaire of this 
character sent to you from the Association? (Handing docu- 
ment to the witness). 

A. We did receive this type of questionnaire from the 
Association. 

Q. You have had a chance to compare that question- 
naire which you received from the Association? 


MR. PATTON: Perhaps for the record, Mr. Lowe, it 
would be helpful if we got copies of this and made it avail- 
able to you. This is a duplicate, to which I referred earlier, 
of the Government questionnaire, the BLS questionnaire. 
There are a few changes relating to the manner in which 
people marked; otherwise, it is identical in substance to the 
BLS questionnaire. 
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Would it be helpful to you to have that introduced as 
an exhibit? 


MR. LOWE: It would be helpful to have a copy identi- 
fied, if he is going to testify about it. 


MR. PATTON: I didn’t introduce it as an exhibit be- 
cause of the unfortunate exchange in developing the chro- 
nology of this NMTBA questionnaire. 


BY MR. PATTON: 


Q. Did you or did your company receive and return 
this questionnaire which purports to be a duplicate in 
substantive respects to the BLS questionnaire? 

A. Yes, that was prepared. 

This was prepared some time ago (indicating copy of 
BLS questionnaire.) 

Q. Mr. Jones, when you became aware that by com- 
munication with the NMTBA that other builders had been 
fully surveyed by the BLS, did you attempt to secure in- 
formation from the government regarding why or whether 
or not they had sent you a survey form, a BLS survey form? 

A. We wrote on August 29 requesting a copy of any form 
that might have been filed, in the event we had filed one 
without keeping a copy. 

Q. This was to check, to completely verify your records? 

A. That is right. 

Q. Have you received any response, as far as you know? 

A. To the best of my knowledge, we have not. 

Q. Under the definition of production or production- 
connected workers, which you find in the NMTBA ques- 
tionnaire, Exhibit No. 12, which you have stated was a 
replica of this and was prepared under your supervision 
and returned to the Association before the hearing, under 
that definition B, second page, having “include” and “ex- 
clude,” what would be your lowest wage actually paid such 
a worker in the payroll period nearest April 1960? 
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A. I am sorry—which questionnaire are you referring to? 

Q. This is the NMTBA questionnaire which has at- 
tached to it a duplicate of Rulings and Interpretations 
No. 3. 

A. Yes, I have it. 

Q. From the Walsh-Healey Public Contracts Act. Under 
that definition contained in the questionnaire, production 
and production-connected workers, what would be your 
lowest wage actually paid such a worker for the nearest 
payroll period to April 15, 1960? 

I don’t want to rush you. I want you to examine your 
data. 

A. The lowest rate reported on that form was $1.20. 

Q. How many employees did this represent on that day? 

A. Three employees. 

Q. What were these employees doing? 

A. Operating blueprint machines. 

Q. Will you just, to refresh your memory, turn to the 
attachment to the NMTBA questionnaire, Exhibit No. 12, 
Exhibit A, I believe, and look at Item No. 2 under A, which 
purports to be one of the employees covered by the Walsh- 
Healey Act in particular occupations. 

Will you look at that description of a blueprint opera- 
tor? Do your employees fit the description to the best of 
your judgment? 

A. Yes, these employees I am speaking of fit the descrip- 
tion. 


Q. Now, did you have other employees with minimum 
wages actually paid in the payroll period nearest April 15, 
1960, who fell below what you reported to us based on 
what we indicated to you was the duplicate in large measure 
of the BLS questionnaire? 


A. In addition to the three employees I have named, 
there are six other blueprint operators whose rates range 
from $1.24 to $1.50. 

Q. $1.24 to $1.50? 
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A. That's right. 

Q. So that is substantially below what you indicated to us 
based on the definition in the questionnaire which we indi- 
cated was comparable to the Government questionnaire— 
$1.62. Is that not correct? 

A. That is correct. 

Q. Now, going further, did you have any other produc- 
tion or production-connected workers who were paid less 
than $1.62. 

A. Yes, I found one draftsman engaged in the prepara- 
tion of drawings, who was receiving $1.54 per hour. 

Q. This was in the payroll period nearest April 15, 1960? 

A. This is, yes, for the payroll period. 

Q. Now, in that same period, did you find any others? 

A. We had three timekeepers that we were paying $1.50 
for per hour. 

Q. Where were these timekeepers located? 

A. Their office or their place of work is in the shop area 
itself. They normally spend their time in the shop, rather 
than in the office area. 

Q. Are they following production? 

A. They are at the production part of the business in- 
volved with the preparation of time cards and so on. 

Q. Now, shifting to the NMTBA’s survey, which has the 
advantage of being relatively recent, April 15, 1961 or the 
payroll period nearest that date, what were the minimum 
wages as defined in that questionnaire paid covered work- 
ers? Again, as defined in that questionnaire. 

A. The blueprint operators were the lowest paid group. 
‘Their rates ranged on that date from $1.25 to $1.55. 

Q. $1.25 to $1.55. This is in 1961? 

A. This is in April 1961. 

Q. A year later? 

A. Right. 

Q. How many employees of that character did you have? 


A. There were ten blueprint operators. 


Q. Tenall told? 

A. Yes. 

Q. Now, I take it from what you have said that you had 
ten employees on that date ranging from $1.25 to $1.55 in 
the payroll period nearest to April 15, 1961. Going back 
to your earlier response under the reasonable facsimile 
of the Government questionnaire, for a period one year 
earlier, this was $1.62? 

A. Yes, on the Government questionnaire of one year 
earlier we would have reported $1.62. 

Q. Can you give me a couple of other examples in 1961 
in this payroll period mentioned in Exhibit 12, of the pro- 
duction or production-connected workers and what their 
minimum wages actually paid were? 

A. There were two timekeepers, again one at $1.69, one 
at $1.70. 

Q. Were these the same types of timekeepers that you 
mentioned before? 

A. These are comparable to the ones the year before. 

Q. But the $1.69 and $1.70 is substantially higher, I 
note, than the ten employees to whom you paid $1.25 to 
$1.557 

A. Yes. 

Q. Did you report these same 1961 figures which we 
have just been discussing to the NMTBA in a question- 
naire form identical to Exhibit 12, the attractive-looking 
document? 

A. Yes, we reported to NMTBA. The figures used in the 
report to NMTBA were $1.24, instead of $1.25. 

Q. Oh, you made a one-cent error in the submission? 

A. There was a one-cent error, yes. 


Q. Tell me, what was the economic picture of your com- 
pany in April 19607 

A. To tell you a little historical background, in the year 
1959, the company was in a depressed condition. It con- 
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tinued to be depressed through 1960. But in the early part 
of 1960 we had an influx of orders so that at the earlier 
part of 1960, it appeared that we were moving up to a 
new level. In April we were going through the expansion 
of production. 

Q. What happened in terms of your business thereafter, 
from April 1960 to April 1961? 

A. The move up in April of 1960 reversed itself. We 
had a sharp decrease in orders, and the curtailment of 
production. 

Q. Now you say “sharp decrease.” That isn’t a very 
precise word. I don’t suppose you are equipped with figures 
on this, but let me ask you some questions about that. 

How many employees were laid off in that one-year 
period? 

A. There was a 318 decrease in employment. 

Q. 318 out of 1,300—well, about; I haven't asked you 
what your total employment was. Do you recall the total 


employment roughly? You don’t have to be precise. I am 
just trying to get a relation to this 300. 
A. I believe it was about 1800. 


ry . ry ° 
BY MR. LOWE: 


Q. Mr. Jones, you identified three groups of employees: 
Blueprint machine operators, draftsmen, timekeepers. 

Will you describe the job of the blueprint machine op- 
erators? 

A. In the technical sense I am afraid I can’t describe it. 
I know the job description calls for them to operate a blue- 
print machine. But as to what this involves, I don’t know. 
I am not familiar with the operation of running a blueprint 
machine. 

Q. What is a blueprint? 

A. This is—I am not technically trained so this is a lay- 
man’s explanation. It is a drawing explaining the method 
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used, I believe, in making a machine or drawing in detail 
the various components of a machine. 

Q. I assure you I have even less technical information 
about it than you do, but is it something like this: Do they 
take a drawing and through some process, photographic 
process, make a picture of it which comes out blue with 
white lines on it, where the lines were drawn on the orig- 
inal drawing? 

A. That is my general impression. 

Q. It is quite a substantial machine, good size machine? 

A. Yes, it is. 

Q. And they have to develop it like you develop a snap- 
shot? 

A. I don’t know. 

Q. I take it you are not very familiar with the duties of 
blueprint machine operators? 


A. Not the specific duties. 

MR. PATTON: Do you have a job description with you? 
THE WITNESS: Yes, I have. 

MR. LOWE: Well, sure, that’s what I want. 


MR. PATTON: I just thought it would save some time. 

MR. LOWE: Sure thing. 

MR. PATTON: Unless the witness has some objection 
to reading it to you. 

THE WITNESS: (reading) “Operate drawing and doc- 
ument reproduction equipment such as Ozalid, blueprint, 
Revolute, and Photostat machines; Multilith, paper-drilling 
and paper-cutting machines.” 

BY MR. LOWE: 
Q. And what do you do with these blueprints once you 


have got them? 
A. They may be used in the shop for production pur- 
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poses or they may be requested by the customer to be sent 
to him. 

Q. And in the case of Government contracts, that’s usu- 
ally the case, isn’t it? 

A. It would be the normal case. 

Q. And they give the exact dimensions of the power tool 
they want made, all specified in these blueprints? 

A. You mean the blueprints we prepare? 

Q. Yes. 

A. Yes. Yes. 

Q. Now, have you ever seen the blueprint machine op- 
erators working? 

A. I have been in the area when they were working, yes. 

Q. Seen these Ozalid machines? 

A. I am afraid I wouldn't know an Ozalid from a blue- 
print machine. 

Q. Do they smell bad? 

A. There are duplicating machines that do have a bad 
odor. 

Q. Now, how about these draftsmen? Can you describe 
to me what they do? 

A. Their function is to take a required machine and 
design the parts that will go to make up that machine. 

Q. And do they make very precise drawings on great big 
sheets of paper? 

A. Yes. 

Q. And they use special tools to do it with? Special kind 
of pencil like you wouldn't ordinarily have on your desk? 
Dividers, and 

A. Yes. 

Q. —angles, all that sort of business? 

A. Right. 


Q. Are they pretty formidable documents when they get 
through with them? 
A. Yes, they are, to me. 


102 


Q. And is that the thing they take the blueprints of 

A. Yes. Yes, it is. 

Q. And the purpose of the blueprints is to reproduce 
them in some volume, isn’t it, so you can have some to send 
to the Government, some to send to the fellow who works 
one machine and the other, and so they can all make the 
gadgets to the exact tolerances and descriptions indicated? 

A. Right. 

Q. What about these timekeepers? What is their job? 

MR. PATTON: Mr. Lowe, may I suggest—I think he 
has a job description. 

MR. LOWE: Fine. 


MR. PATTON: That may save some time. Working 
conditions, and so on; where the party is located, and what 
he does. 


THE WITNESS: The work performed by a timekeeper: 

(Reading): “Collects job cards from departments, com- 
putes actual hours worked, sorts and delivers job cards to 
stockchasers and Cost Department. 

“Computes actual hours worked on Engineering Depart- 
ment job cards. 

“Delivers pay receipts to foremen and department heads 
and supplies departments with pre-stamped job cards. 

“Removes and replaces job and time cards weekly; veri- 
fies time cards for accuracy and obtains necessary signatures 
and delivers them to Payroll Department. 

“Removes all and duplicates some job cards at end of 
month. 

“Contacts foreman in Scraping Department for accu- 
rately recording work done and the operation. 

“Performs routine duties as directed by Employment and 
Payroll Departments in connection with new, transferred, 
or terminated employees and other related routine depart- 
mental duties.” 
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BY MR. LOWE: 


Q. Would you describe his work as being wholly in the 
personnel phase of the business? 


MR. PATTON: Could we continue reading this? Mr. 
Lowe, do you have any objection? 


MR. LOWE: Oh, I thought he had finished. 
MR. PATTON: There’s another side to it. 
THE WITNESS: No, I don’t have any further-—— 


MR. LOWE: When he ended with “other related rou- 
tine departmental duties,” I thought that was the end. 


MR. PATTON: Sorry. 


BY MR. LOWE: 
Q. My last question was, would you describe that as be- 
ing work in the Personnel Department? 


A. No, I would not consider it was Personnel Depart- 
ment work. ; 

Q. Well, the purpose of his duties, is it to see the men 
are correctly paid in accordance with the hours they work, 
as reflected on the time cards, to see the time cards accu- 
rately reflect the work? 

A. That would not be his primary responsibility. 

Q. What is his primary responsibility? 

A. To see the time is properly recorded, rather than the 
pay procedure. 

Q. Well, the purpose of the proper record of the time is 
to make a proper measure of pay, isn’t it? 

A. No. 

Q. What is the purpose of a proper record of the time? 

A. So that we will know which job the man is working 
on, have records to substantiate who worked on which job. 

Q. I see. Well, now,.I refer you to National Machine 
Tool Builders Association Exhibit No. 12, to Exhibit A, 
Section 37.1. Have you found that? 
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A. Time Study Manual, set standard times and piece 
work operations performed on Government contract? 

Q. Yes. That would not describe your timekeepers, 
would it? 

A. No, this would not describe my timekeepers. 

Q. Do you find your timekeepers elsewhere described in 
the National Machine Tool Builders Association Exhibit 
No. 12? 

A. In that same section, Item f. 

Q. Will you read to me the words that seem to have 
pertinence to you? 

A. “Who prepare charts and log books, when such charts 
and log books are demanded by the Contracting Officer or 
are to be delivered to the Government under contract.” 


Q. I didn’t hear anything in your formal job description 
about charts and log books. What makes you think “f” 
would have any pertinence? 


A. Under most Government contracts, the Government 
reserves the right to examine payroll records. 

Q. But doesn’t this Section f, if you refer to it again with 
me, refer to charts and log books to record the operation of 
the apparatus, whereas your timekeepers scem to be keep- 
ing the hours of work of the men? 

A. That's correct. 

Q. Well, do you agree with me that “f"” would not seem 
to apply to them? 

A. “£" does not seem to fit. 

Q. Is there anything else in the exhibit that does? 


MR. PATTON: Are you referring to Exhibit A, Mr. 
Lowe? 

MR. LOWE: Yes, that’s the one we have been chatting 
about, National Machine Tool Builders Association Ex- 
hibit No. 12, Exhibit A attached thereto, paragraph or 
Section 37. 
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THE WITNESS: No, I don’t see a section there that 
specifically applies to it. 


BY MR. LOWE: 

Q. Now, these blueprint machine operators that you read 
me the description of and you told me about, how they put 
things through these big formidable machines, how they 
smell, and the photographic process and all, wouldn’t you 
conclude that those people are certainly engaged in proc- 
essing? 

A. Yes. It would seem fair to say they are engaged in 
processing. 

Q. Now I direct your attention to this reasonable fac- 
simile of the BLS Survey. Do you have a copy before you? 

A. Yes 

Q. No, that other document. Will you look on the third 
page of that at the section of it which is marked with Roman 
number VI, and down to the second underlined thing, 
“workers covered’? 

A. Yes, sir. 

Q. Well, do you see that among the workers covered, 
which are expressly specified there, are those engaged in 
processing? 

A. I see the term “processing.” 

Q. Do you also see the terms, ‘Workers engaged in proc- 
essing’’? 

A. Iam ata loss to know what they would be processing, ° 
though. 

Q. Well, these workers would be processing blueprints, 
would they not? 

A. I would assume they would be processing material. 

Q. There is no restriction there to material, is there? 

A. In reading this definition, as an accountant, I would 
have read it as processing material. 

Q. And what do you mean by “material’’? 

A. The actual material that is delivered to the purchaser 
—the machine itself. 
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Q. Didn’t you just tell me a minute ago that most of the 
Government contracts require these blueprints be deliv- 
ered? 

A. That’s right. 

Q. Wouldn't you interpret these words as applying to 
them? 

A. No, sir. 

Q. Why not? 

A. In accounting, we use a distinction of workers be- 
tween what we call “direct workers” and “indirect work- 
ers.” Direct workers work on the final product themselves. 
Indirect workers are those who assist indirectly through 
their efforts. 

Q. Do you find that distinction of direct and indirect 
workers written into this definition of workers covered in 
the BLS table? 

A. I do not. 

Q. Well, then, you would not have any reason to apply 
that one, would you? 

A. The term “production” to me also implies direct 
labor. 

Q. Well, I was referring you to the portion of the defi- 
nition which includes workers engaged in processing. We 
don’t need to confuse it with any work production there, 
do we? We are just going to apply this short simple defini- 
tion 


A. With my present knowledge I could reasonably put 
blueprint operators in. As I read the definition first, I could 
not. 


Q. How did you have occasion first to read the definition? 

A. When we received this questionnaire from NMTBA. 

Q. Well, what did they send you this questionnaire for? 
Their questionnaire is this pretty printed one, isn’t it? Why 
did they send you this other one? 

A. This questionnaire was sent requesting us to give 
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them a copy of the information we were furnishing to the 
Government. 

Q. But you weren't furnishing any, so how did this one 
concern you? How did this mimeographed one concern you? 

A. We understood we would probably be receiving a 
questionnaire in the future. We prepared this one and sent 
it to NMTBA. 

Q. When they sent you the two, did they explore with 
you the problem of whether there might be some differ- 
ences in the coverage among the workers you employed, 
from the definitions specified in the Department of Labor 
Questionnaire copy and their pretty printed one? 


MR. PATTON: It is on the record that one document 
was sent out considerably earlier than the other, I believe. 


MR. LOWE: That is why I am trying to inquire—when 
he got these things and how. 


MR. PATTON: I just didn’t know whether you knew, 
Mr. Lowe. 


MR. LOWE: I was trying to examine into how these 
difficulties arose. 


THE WITNESS: It is my impression that the more com- 
plete questionnaire was received prior to the time the Gov- 
ernment actually issued this. I am not sure. 


BY MR. LOWE: 

Q. By “the more complete questionnaire,” you are re- 
ferring to the printed one, Exhibit No. 12? 

A. I mean the one that has the detailed information as 
to wages. 

Q. I am interested in the words you used to describe it. 
Why do you call it “the more complete one’? Do you think 
it has a more complete definition of workers covered? 

A. No, I do not. 
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Q. Well, how come you call this “the more complete 
one”? 

A. Because it asks for more information. 

Q. I see. You didn’t get that one until some time after 
you got the printed one? 

A. This questionnaire was received, I believe, ptior to 
the time the Government questionnaires were issued (indi- 
cating). The second questionnaire, the smaller one. I be- 
lieve that’s No. 12—was received at a much later date. 

Q. Now, can you tell me approximately when this one 
that has the Labor Department heading on it was received? 
You say you think it was received before the BLS sent out 
their questionnaires? 

A. I have that feeling. I can’t verify it. I believe this was 
received approximately September of 1960. I may be wrong 
on that date. 


Q. When was your attention directed to any possible 
difference between the definition of covered workers? 

When did they suggest to you to see if you could find 
some people to come under the one definition but not the 
other? 


A. We received it—I don’t know the date we received 
the second questionnaire, but I see a date, return date of 
August 15, 1961, so I would assume it would be in that 
general time area. 

Q. Was that when you think they asked you to isolate 
the workers which were covered under the one but not the 
other? 

A. That is when they asked us to examine our payroll 
records using the expanded definition. 

Q. Well, what I am trying to find out is when you made 
the comparison between the two definitions and why. 


EXAMINER GRANT: Mr. Jones, when you received 
the Association’s questionnaire, which was their Exhibit 12, 
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tion or instructions in there? 


THE WITNESS: I don’t remember whether we did or 
not. 

EXAMINER GRANT: I am talking about the question- 
naire you have in your hand. 


THE WITNESS: Yes. I presume there was a covering 
letter. I couldn’t tell you what the content might have been. 


BY MR. LOWE: 


Q. Would you tell me when you first made this com- 
parison of the definitions and why? 

A. This probably was in July or August 1961—one 
month or the other. The second questionnaire was filled 
out at the request of NMTBA. 

Q. My question was when you made the comparison 


between the two definitions and why you made that com- 
parison? 

A. This one—at the time we filled out this question- 
naire, I think is the answer to your question. 

Q. Why did you make the comparison? 

A. Because the expanded definition had been called to 
our attention. 

Q. In what way? 

Did it ask you to make the comparison? 

A. The expanded questionnaire requested us to fill out 
the information using the expanded definition which would 
automatically cause us to take it into account. 

Q. Well, you never had been asked to answer the De- 
partment of Labor Questionnaire, had you? 

A. To the Department of Labor? Not to my knowledge, 
no. 

Q. Could you have answered it to anybody else? 

A. To NMTBA. 

Q. Oh, you filled out the Department of Labor question- 
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naire and sent it in to the NMTBA although the Depart- 
ment of Labor had never asked you to fill it out? 

A. They had not asked us at that time, no. 

Q. Wouldn’t it have been a lot easier to fill out both at 
the same time, since you expected to get a form from the 
Labor Deparunent? 

A. We had no form to fill out. 

EXAMINER GRANT: His testimony was he had no 
form from the Department of Labor. 

Did they ask you to send the questionnaire to them, even 
though you had not sent in a Labor Department question- 
naire, the earlier one you received? 

THE WITNESS: I believe I testified I think this came 
before the Government released theirs. 


EXAMINER GRANT: I mean did they ask you to fill 


that out and send it back in to them regardless of whether 
you were contacted by the Labor Department or not? 


THE WITNESS: No, I believe the request was in the 
nature of a statement that we would be asked by the De- 
partment of Labor to fill this form out and would we please 
fill out this copy and send it to them. 


EXAMINER GRANT: Do you have the form that you 
filled out and sent in promptly after they mailed it to you? 
You have told us about the wage rates. Is there anything 
else left in that is a secret? 


THE WITNESS: I don’t have a copy of the form with 


me. 


EXAMINER GRANT: Is there anything left in that’s 
a secret? That you wouldn’t want other folks to know about? 


THE WITNESS: I would prefer not to reveal the de- 
tailed wage structure of the company unless it would serve 
some valuable purpose. 
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MR. PATTON: There is quite a breakdown, as you 
know, going all the way through the entire wage structure 
in the questionnaire, not just the minimum pay, which he 
has not testified as to these other matters which are not even 
pertinent to this hearing. 


BY MR. LOWE: 

Q. Well, now, you testified about a whole lot of rates 
here running from your bottom one up to about $1.62. Is 
that part of the wages still a secret? 

A. No, sir, that’s public record. 

Q. Do you have any objection to showing the part of it 
that runs up to $1.62? 

A. I'msorry, I don’t have the form with me. I can’t show 
it to you. 

Q. Do you have any objection to producing it. 


MR. PATTON: Well, I think again because this is a 


BLS questionnaire or replica of it, if the witness chooses 
not to produce it—— 


MR. LOWE: Do you choose not to produce it? 


THE WITNESS: I do*choose not to produce it unless 
good cause could be shown. 


MR. PATTON: There is no problem here comparing 
it with the BLS survey, I gather, since he didn’t submit a 
BLS questionnaire, at least according to his testimony. 


BY MR. LOWE: 

Q. One thing we were talking about, drawing these great 
pictures, preparing the drawings with these special kinds of 
pens and dividers and angles, and one thing and another, 
they have to be very exact, don’t they? 

A. Yes, sir. 

Q. Would they be engaged in processing just like the 
blueprint machine operators? 

A. Yes, sir. 
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Q. Well, then, why do you isolate these three groups as 
being covered by one of the definitions but not the other, 
when you have agreed with me the timekeepers are not 
covered by either, and apparently blueprint machine oper- 
ators and draftsmen are covered by both? 

A. As I testified earlier, the blueprint operators would 
not meet my understanding of processing workers, as I un- 
derstand it at the time I received this. This was my mistake 
in interpretation, apparently. 

Q. Well, wouldn’t it even have raised a question in your 
mind as to whether they were or should be or shouldn't be? 

A. No, they are not the type of operation I would ever 
consider for my purposes other than Walsh-Healey. 

Q. Now, when you came to classifying these blueprint 
machine operators and draftsmen, plainly engaged in proc- 
essing materials which were called for under Government 
contracts, and I assume some of your commercial customers 
as well, before you exclude them, wouldn’t you look down 
to see if they are specified among the workers excluded? 

A. Yes, I guess that would be a logical_—— 

Q. And you sure wouldn't find them there, would you? 

A. Office, sales, executive, administrators, and other ex- 
ecutive personnel listed among the personnel. 

Q. You wouldn't call that an office, would you? Where 
the blueprint operators operate? 

A. It is in the office area. 

Q. You wouldn't call working in that smelly place, office 
workers, would you? 

A. They are so classified in the company. 

Q. You mean you would really be confused about 
whether a blueprint machine operator or Ozalid operator, 
who operated in one of those rooms, was an office worker? 

A. I still consider them office workers. 


Q. Is it your view that those Ozalid machine operators 
and other blueprint machine operators under the condi- 
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tions you have actually seen them work, is it your view that 
there would be no question at all but they are office workers 
within the meaning of this exclusion? 

A. As I understand it today, no. 

Q. Then? 

A. Then, yes. 

Q. You testified about a sharp decrease in your orders 
and your production occurring after April 1960 and ex- 
tending through the ensuing year, which led you to decrease 
your employment around 318 people. 

Did I rightly understand your testimony? 

A. That is correct. 

Q. Did you hire people during that period or did you 
just lay them off? 

A. It is conceivable there were some hired but the net 
effect, of course, is a lay-off. 

Q. What groups were you hiring during that period? 

A. Only replacements probably. 

Q. Well, how does it happen, then, that you had three 
blueprint operators in April of 1960 and ten in April of 
1961? 

A. I think you mis—— 

Q. At the lowest wage rate? 

A. I think you misunderstood my figures. In 1960, if I 
may refer back—we had three at the lowest wage rate, yes. 
We had 

Q. Ten at the lowest wage rate in April of 1961, didn’t 
you? 

A. No, I said we had ten varying from $1.25 to $1.55. In 
just a moment I can answer—would you like to know how 
many we had in April 1961 at the lowest rate? 

Q. Well, as I understand your testimony, now, it is that 
you had ten at various rates in April 1961? 

A. That is correct. 

Q. How many of them were at the lowest rate? 

A. One. 
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Q. And how many did you have in the various rates in 
April 1960? 

A. I believe that was nine. 

Q. Well, you must have hired some blueprint operators 
other than mere replacements during this period of sharp 
decline in your business, lay-offs of 318 of your employees, 
didn’t you? 

A. No, I questioned that apparent disparity in the fig- 

ures. 
In April of 1960 we also had blueprint filing clerks, quite 
a large number, who did not operate the blueprint ma- 
chines, who did not come under the Walsh-Healey, for that 
reason. In April of 1961, our entire crew was able to do 
both operations. 

Q. Now, going over to that National Machine Tool 
Builders Association Exhibit No. 12, and Exhibit A thereto, 
and this supposedly bigger and better definition, do you 
find that they supplied you with the exclusions at all in 
their definition? 

MR. PATTON: It is on the questionnaire. It is on the 
exhibit. The exclusion is marked. 


BY MR. LOWE: 

Q. Do you find the exclusions? 

A. Yes, I do. 

Q. You didn’t find it over where the big attached Exhibit 
A defines the Government workers concerned, did you? 

A. No, it is on page 2. 

Q. You would have to kind of look around sharply to 
find it, wouldn’t you? 

A. It’s on the page where we would put the answers. 

Q. Not on the page to which you particularly referred 
to the definitions, who comes under this thing? 

A. No, sir. 

Q. Now, looking at the exclusion, as it there appeared, 
and redirecting myself seriously to the question of these 
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blueprint machine operators and the like, and viewing these 
words in their context, even as you would have viewed them 
then, do you really think that the blueprint machine oper- 
ators come properly within the phrase which says “office, 
sales, executive, administrative, and professional person- 
nel”? That seemed to you to include blueprint machine 
operators? 
A. It does. 


Q. Did you by any chance take a vacation along about 
the fall of 1960? 

A. 1960? No, my vacation was in July, I believe. 

Q. Is it possible that a representative of the Bureau of 
Labor Statistics actually appeared at your establishment 


and made a personal request of whoever seemed to be the 
appropriate person there, to please fill out and mail in this 
Bureau of Labor Statistics wage questionnaire? 

A. It is possible. I am hoping to hear from the Depart- 
ment so I will know definitely what happened. 

Q. And if he did, would you have done it? Would you 
have filled it out? 


A. Would I have sat down and filled it out with him? 

Q. Or had somebody else do it or seen to it that it was 
done? 

A. In as large an organization as this, we would have had 
to ask him to leave it until we filled it out. It isn’t some- 
thing we would sit down and fill out in five minutes. 

Q. You are not sure such a contact was made or not? 

A. I asked to see whether anyone was aware of such a 
contact. I could find no one who was aware of it. But that 
does not preclude the possibility that it happened. 


MR. LOWE: I have no further questions. 
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BY MR. BRANDWEIN: 
I have a number of questions, Mr. Jones. 


Q. You have indicated some of the minimum rates. Do 
your employees receive compensation other than the sev- 
eral rates which have been referred to, the $1.60, the $1.20, 
$1.24, and the like? 

A. Nothing but fringe benefits; 


Q. Do you have hospitalization and medical 
A. Hospitalization plan. 
s * s s * 


MR. PATTON: What does the hospital plan have to do 
with minimum wages? I thought that the Administrator 
ruled some time ago that such fringe benefits were not to 
be considered by him. 


MR. BRANDWEIN: Well, I would be delighted if you 
would fill me in on the ruling, but I am quite sure you are 
aware of a number of situations, you have probed matters 
in which the Administrator has also ruled in other determi- 
nations. 

I would suggest, that as an attorney, you are familiar, say, 
with the National Labor Relations Act, the phrase “wages” 
in the legal art is not limited to the minimum rates covered 
in the wage survey. 


MR. PATTON: I would just suggest that as Mr. Lowe 
did to me earlier, that you tell me which one of the four 
categories indicated, this applies to, on the Notice of Hear- 
ing. Not that I agree with Mr. Lowe that this is the limita- 
tion on this hearing. I reserve my position on that. 


MR. BRANDWEIN: Point 2 says, “One of the prevail- 
ing minimum wages in the industry.” 
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MR. PATTON: Well, aren’t matters here being di- 
rected to the survey and the results of the tabulations of 
the Government and now more recently tabulations of the 
NMTBA, none of which make any reference to fringe 
benefits? 


MR. LOWE: I think the issues are as listed in the No- 
tice, rather than as listed in the various exhibits submitted 
as proof. 


EXAMINER GRANT: But it seems to me that we are 
going to—if the Department or the Administrator or the 
Secretary, whoever initiated the proceeding, had any con- 
templation of considering fringe benefits, he would have 
made some provision for it in the questionnaire of the Bu- 
reau of Labor Statistics. 


MR. LOWE: Well, for practical reasons the question- 
naire, for example, is restricted to plants of a certain size 
and plants who have more than half of their production in 
the industry, but I don’t believe that evidence as to the 
wages paid by other plants would be outside of the scope 
of the notice of hearing which presents the question a little 
more broadly. 

In other words, I think it is the notice of hearing rather 
than the evidentiary exhibits which shapes the scope of 
what is admissible. 


MR. BRANDWEIN: It is our tentative thought that we 
would urge the Secretary to recognize the changes over the 
years require a change in his administration of the Act, that 
these changes have broadened the significance of the word 
“wages.” This can be reflected in an examination of the 
pay practices of individual companies. 

As to whether we undertake to make a direct presenta- 
tion in detail, I must say this depends on the extent to 
which we can develop some data which has some sort of 
relevance to the machine tool industry. 
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Now, I don’t think that the fact that we did not press for 
collection of such information at the panel hearing should 
preclude us from bringing this question into the public 
hearing. 

EXAMINER GRANT: I can only say this, that I will 
have to give Mr. Patton an opportunity to respond to the 
testimony. I don’t want to foreclose you, Mr. Brandwein, 
if there is any reasonable basis for me to let you go ahead. 


MR. BRANDWEIN: It was my hope that in a way we 
might be indicating this to Mr. Patton so he wouldn't be 
surprised on direct presentation. 

I don’t propose to keep Mr. Jones very long. I realize he 
wasn’t prepared to respond to this in great detail. I did 
want from his knowledge to spread some very rudimentary 
facts on the table. 


EXAMINER GRANT: All right, sir. 


I do question the value of the payment of so-called fringe 
benefits by one company. 


MR. PATTON: Mr. Examiner, that’s—the Association 
it not taking any position one way or the other on the ques- 
tion of whether or not it would be appropriate in the future 
for the Secretary to include fringe benefits. It just seems to 
me that the union, which I think is reasonably well organ- 
ized in certain industries, could have enough data available 
at hand to present this to the Secretary in the appropriate 
forum to allow a change in this procedure that is now cur- 
rently being followed. I don’t see that this is—in view of 
the time and the forum and the purpose of this hearing, I 
don’t quite see how it fits in. 

MR. BRANDWEIN: Let me suggest—— 

EXAMINER GRANT: Conceivably it comes within the 
broad terminology, broad definition of the issues in the 
notice of hearing so that I don’t think that I can foreclose 
Mr. Brandwein from it. 
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The only thing that I will have to do is to give you an 
opportunity to make such responsive evidence as you care 
to produce, Mr. Patton. 


MR. PATTON: You mean responsive to the question 
whether or not fringe should or should not be included? 


EXAMINER GRANT: Yes, should or should not. 


MR. PATTON: I think I stated the Association was not 
prepared to take a position one way or the other in this de- 
termination. We had not understood that this was a top 
issue for consideration by the Secretary of Labor. Now, if I 
am mistaken in that, if the Secretary of Labor is going to 
consider it at this hearing based on the evidence whether 
or not a resurvey of the industry should take place, includ- 
ing fringe benefits, then I would like to be advised of that 
so that I can make an appropriate statement. 


MR. LOWE: It didn’t occur to the Administrator on the 
BLS wage survey here that the Secretary would likely deter- 
mine fringe benefits be included, and so he didn’t survey 
them, just like it didn’t occur to him to make a local deter- 
mination in this industry. He didn’t do that either, didn’t 
break down the wage data by localities. 


EXAMINER GRANT: But simply because the Govern- 
ment didn’t elect to do that, Mr. Patton, doesn’t preclude 
some other interested party from doing it. 


MR. PATTON: Well, of course, the only data put for- 
ward by the Government for purposes of making a deter- 
mination—I say by the Government—includes no refer- 
ence, nor was survey made, of fringe benefits, so it would 
seem to me that again the Secretary of Labor would not 
have any data on which to base a determination one way 
or the other. 


MR. LOWE: I can't anticipate what the labor group is 
going to present. I see you have done handsomely and come 
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up here with a wage survey and all that business. Maybe 
they have got one in their pocket, too. 


MR. PATTON: This is directed, of course, to the same 
issues that I thought the hearing was concerned with. 


EXAMINER GRANT: If you have made your objec- 
tion, Mr. Patton, I will give you an exception to it. It is 
problematical whether or not sufficient evidence will be 
developed. I don’t know. But as I say, I don’t believe I can 
foreclose an effort in that direction at any rate. 


MR. BRANDWEIN: Since Mr. Jones is from an unor- 
ganized company, I thought it might be helpful to have 
him testify to the presence of certain practices which we are 
all aware of. It might be helpful to have on the record the 
case of a company whose workers are not organized. 


s s 2 * * 
Redirect Examination 
BY MR. PATTON: 

Q. I am going to ask you to refer to a number of things 
you may not have before you, and we will help you out if 
you don’t have these materials. 

Do you see the phrase ‘connected with” in the Govern- 
ment Exhibit No. 6? This is the questionnaire which the 
Government used, BLS questionnaire. Do you have a copy 
of that? 

A. Yes, I have. 

Q. I refer you to VI, which defines workers covered, and 
it goes on to say, “For the purpose of this survey include 
for the entire establishment all working foremen and non- 
supervisory workers engaged in processing, fabricating, as- 
semblying,” and then it proceeds to describe other parti- 
ciples. It says, “engaged in.” 

Do you see any reference to ‘connected with” in that 
definition? 
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A. No, I do not. 

Q. Now, look at the current, the last NMTBA question- 
naire, the one which you completed, the one which has 
been referred to as attractive in format at least. 

Turn also to the first part, the general portion of defini- 
tion of covered employee. 

Do you see after the word “engaged” the phrase “con- 
nected with’? 

A. Yes. “Engaged in or connected with.” 

Q. Now, one final reference I would like you to make, 
and I doubt if you have this with you. This is Section 36 
of the Rulings and Interpretations No. 3, which reads: 
“The stipulation is"—this is the definition of employees 
covered in the Act in general, under subpart (a)—‘‘The 
stipulation shall be deemed applicable only to employees 
engaged in or connected with the manufacture of, fabrica- 
tion, assembling . . .” 

Do you see that? 

A. Yes, I see that. 

Q. I will come back to that again, but I think it is sim- 
pler if I handle each part of this. 

So, in other words, from your observation of these docu- 
ments, apparently the NMTBA questionnaire is the only 
one which makes reference to the phrase used in Section 
36 which you just read? 

A. Yes. 

Q. That is, “or connected with.” 

Now, let me refer your attention again to Government 
Exhibit 6, their questionnaire. Under workers excluded— 
this is VI, subsection (c). Perhaps we had better read the 
entire first part. 

“For the purpose of this survey, exclude (a) apprentices 
as defined below, (b) handicapped workers receiving less 
than the lowest grade experienced covered work in the 
plant, (c) other plant workers not mentioned under work- 
crs covered.” 
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Do you see that phrase? 

A. I see that, yes. 

Q. Would you understand that to refer to the preceding 
section, define workers covered? 

A. Yes. Yes. Not mentioned under workers covered in 
the previous section. 

Q. Would you look at the NMTBA questionnaire, Ex- 
hibit No. 12, under exclusions. Do you see reference to such 
a phrase or clause such as I have read out, (c)? Is there any 
reference to exclude any other plant workers not men- 
tioned under workers covered? 

A. No, that exclusion is not in there. 

Q. One final thing on this to tie these three pieces to- 
gether. Again I refer to the Rulings and Interpretations, 36. 
Just after the indication under subsection (a) that it shall 
be deemed applicable to certain persons, is has an exemp- 
tion. I will read with you, but correct me if I am not read- 


ing properly: “Shall not be deemed applicable to employees 
performing only office or custodial work nor to any em- 
ployee employed in a bona fide executive, administrative, 
or professional capacity, as defined below.” 

A. Yes, I see that. 


Q. Do you feel that these two changes to which I have 
referred, “or connected with,” and the change also relating 
to the exclusion, are largely responsible for the fact that 
you did include the second time around these various pro- 
duction-connected workers that we have described? 

A. Yes. I think the “or connected with” in particular 
brought quite a few employees in that we had not consid- 
ered before. 

Q. You referred to them as employees. I notice that Sec- 
tion 36 under the Rulings and Interpretations also refers 
to them as employees engaged in or connected with the 
manufacture, et cetera. 

Government Exhibit 6 uses apparently in a number of 
places, heavily capitalized, “Workers.” Would this not also 
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or would it, in your mind, create some confusion as to what 
was intended to be covered? 

A. Yes. The term “employees” to me would imply 
broader coverage than the term “workers.” 

Q. Would you consider a draftsman engaged in the 
preparation of drawings to be furnished to the Government 
as being a worker or an employee? Just in general terms. 
Or is that impossible to—— 

A. I would consider him an employee, but he might 
resent the implication. 

Q. Now, there was some discussion about the question 
of whether processing included a blue print operator, and 
you agreed that this certainly was a processing. But look 
at the Government definition of processing, under workers 
covered. Without any explanatory notes as to what they 
meant, and with this reference under workers excluded, 
“See other plant workers not mentioned under workers cov- 


ered,” do you think the Government—is this another reason 
or the same reason cited on it that led you to exclude blue 
print operators in your first questionnaire but led you to 
include them in the second one; exclude them in the first, 
include them in the second? 


A. No. That would not be the section. I think, as I said 
earlier, I do not consider them factory help; I consider 
them office help. It would have been on that basis I would 
have excluded them. 

Q. Do you think other—but you mean based on the 
definition you read here? 

A. Yes. 

Q. The government definition. 

Now, when you received the NMTBA definition with 
its examples illustrating what was meant by the general 
phrases, “processing, fabricating, assembling,” et cetera, 
this matter then became clear to you? 

A. Yes. 
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Q. Regarding the matter of the time clerk in previous 
testimony, are you aware—you mention that the Govern- 
ment frequently in contracts reserves the right to have pro- 
duction time records, I believe? 

A. Yes. They have them available. 


EXAMINER GRANT: Incidentally, Mr. Patton, did 
you find any reference to time clerks in Rulings and Inter- 
pretations No. 3? 


MR. PATTON: No—you are referring now to section 37? 
EXAMINER GRANT: Yes. 


MR. PATTON: Which is listed “Employees Covered by 
the Act in Particular Occupations”? 


EXAMINER GRANT: Yes. 
MR. PATTON: No. We regarded Section 37, its cap- 


tion, “by the following employees” has held to be employees 
“engaged in or connected with the performance of a Gov- 
ernment contract.” 

And I believe our questionnaire which has been marked 
for exhibit simply uses the phrase “such as.” 


EXAMINER GRANT: Time clerk. 
MR. PATTON: Yes, it lists off quite a number of items. 


s s ° sd id 
BY MR. LOWE: 
Q. The blue print operators, do you pay them by the 
hour or are they on salary basis? 
A. They are on a salary basis. We computed it at an 
hourly rate. 


Q. I don’t quite understand that. 

A. Forty-hour salary divided by 40 hours. 
Q. They get time and a half for overtime? 
A. Yes. 
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Q. How do you pay the stenographers? 


A. Same basis. 
a s s e 


DUNCAN H. DOOLITTLE 


was called as a witness and, having been first duly sworn by 
Examiner Grant, was examined and testified as follows: 
* * * * * 
BY MR. PATTON: 

Q. What is your name, sir? 

A. Duncan H. Doolittle. 

Q. And what is your title with Brown and Sharpe? 

A. I am the manufacturing manager of the Machine 
Tools Division. 

* * s e e 

Q. Have you examined the company’s documentation on 
the BLS—that is the Bureau of Labor Statistics—question- 
naire as well as the other documentation pertinent to these 
Walsh-Healey proceedings? 

A. Yes. 

Q. I understand also that you have talked at some length 
with Mr. John J. Hall, Director of Industrial Relations, who 
was here last week. 

A. Yes, he was. 

Q. And who had to go back. Is that—— 

A. That’s right. 

Q. Mr. Doolittle, was Brown and Sharpe visited by a 
Bureau of Labor Statistics field representative in connection 
with the preparation of Exhibit Number 6? (Document 
handed to witness) 

A. Yes, it is my understanding from Mr. Hall that they 
were visited. 

Q. So that the results or the questionnaire results which 
the Bureau of Labor Statistics obtained were apparently 
prepared in consultation with a field representative of the 
Bureau of Labor Statistics? 

A. Yes. 
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Q. How many covered employees do you have now under 
the definition of covered employees? 

A. Which definition is that? 

Q. The definition on NMTBA Exhibit 12. 

A. We have 930. 

Q. This is as of what date? 

A. April 1961. 

s 


Q. What was the lowest wage paid a covered worker in 
April 1960 or the payroll period ending nearest April 15, 
19602 And here I am using covered in the sense of the Gov- 
ernment Exhibit, I believe Number 6, the Bureau of Labor 
Statistics questionnaire. It is on that questionnaire, I think 
around II. 

A. $1.44. 

Q. This is as the company would have understood it? 

A Yes. 

Q. What is the nature of the job? 

A. It was a shop beginner. 

Q. Someone who works in the—— 

A. In the machine shop on a beginning guarantee. 

® ° e ® ° 

Q. Under the definition of production and production- 
connected workers, in II of NMTBA Exhibit Number 12— 
this is the document which you said your company received 
a copy of and which you completed and returned to the 
NMTBA—what would be your lowest wage actually paid 
such workers or employees in the payroll period nearest 
April 15, 1960? 

A. Well, $1.26, a beginner blueprint machine operator. 

Q. I see that this is less than what you reported to the 
Government under its questionnaire; that was $1.44 I 
believe. 

A. Yes. 

Q. Was this due to the change in the definition of cov- 
cred employee? 
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A. Yes, it was. We understand this definition in Exhibit 
12 to broaden the scope of coverage. 

Q. Is this especially so because of the introduction for 
the first time of the phrase “‘or connected with”? And also 
the change in the exclusion clause (c)? If you look at the 
Government Exhibit Number 6—not the Rulings and In- 
terpretations, but the long questionnaire, if you will turn 
to page 2 of that questionnaire under “exclusions.” 

A. Yes. 

Q. Where it says: “For the purpose of this survey, ex- 
clude”, and then it lists apprentices and handicapped 
workers, and finally under (c), “other plant workers not 
mentioned under workers covered.” 

Did you report this or did your company report this 
figure of $1.28 to the NMTBA in a questionnaire form 
identical to Exhibit 12? 


A. $1.26. For the April 15, 1960? 


Q. Yes. 

A. Yes. 

Q. In the payroll period nearest April 15, 1961, what was 
the lowest minimum wage paid a covered worker? And again 
I use “covered” in the sense of Exhibit Number 12. 

A. $1.28. As shop beginner. 

Q. Shop beginner. Did you report this figure of $1.28 
to the NMTBA in a questionnaire form identical to Ex- 
hibit 12? 

A. Yes. 

Q. Would you list for us or describe for us, if you had 
any, any other illustrative cases or other examples of pro- 
duction-connected workers under the NMTBA Exhibit 12 
definition and the wages which they received in the payroll 
period nearest April 15, 1961? 

A. We had one at $1.81, a beginner blueprint machine 
operator; one at $1.44, blueprint machine operator; one at 
$1.51, a time clerk beginner on the production floor; three 
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at $1.58, time clerks on the production floor; and eight at 
$1.60, janitor helpers. 

Q. In other words, three covered employee categories 
received wages in 1961, a year later, lower, or at least equal 
to the minimum you reported to the Government a year 
earlier? 

A. Yes. 

Q. Let’s take a look at the job description of some of the 
employee categories which you just made reference to. 

Would you say that it is usual for a blueprint machine 
operator, or is it required on occasion for blueprints made 
by such a blueprint operator, to be prepared subsequent to 
the date of a Government award for use by the manufac- 
turer in producing the materials, supplies, articles, or equip- 
ment to be supplied to the Government? 

A. Yes. 

Q. Are these blueprints on occasion required to be fur- 
nished by the Government? 

A. Yes. 

Q. What department are these blueprint operators 
located in? 

A. They are in the drafting department. 

Q. Machine tool drafting? 

A. Machine tool drafting. 

Q. Now let’s take a look at your time clerk. Can you 
tell us something about his working conditions? Perhaps 
it would be helpful simply to read from the job description. 
You have one before you. 

A. The position description is as follows: ‘Follow stand- 
ard practice and prescribed procedures to process time 
cards for a designated department or area. Collect time 
cards, move tickets and bonus distribution sheets; compute 
time on time cards, post to clock cards, and check for any 
discrepancies; post to distribution sheets any cards bearing 
a distribution sheet number; obtain foreman’s signature 
on cards covering time spent on work requiring special 
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allowances. Maintain record of absentees and reason for 
each absence.” 

Q. What department is this time clerk in according to 
your records? 

A. The time clerk is in the Production Control Depart- 
ment but he works a good deal of the time out of the pro- 
duction floor; and in an arbitration case, the arbitrator 
ordered the rating assigned to working conditions increased 
one degree. 

Q. Can you read to us or describe to us the working con- 
ditions pursuant to that arbitration? 

A. “Somewhat disagreeable working conditions, exposed 
to dust, noise, weather elements, but none present to the 
extent of being disagreeable.” This was ordered by Arbi- 
trator W. W. Waite. 

Q. I would gather from this that your production control 
time clerk spends a good deal of his time on the production 
floor? 

A. The large part of it, yes. 

Q. Large part of it. Does he have contact with the pro- 
duction workers and with the foreman and so on? 

A. Yes. 

Q. That's in the job description. Does he have contact 
with the operators to obtain or check information? 

A. Well, yes, because checking the absences or the time 
card, if the time card isn’t rung in, he would have to go to 
the operator or she would and ask why they didn’t ring in 
and bring it to their attention. And we have here “obtain 
the foreman’s signature on cards requiring allowances.” 

Q. Let's just take a look at the Departmental Helper, 
which you mentioned. I believe you have a job description 
there, too, and again subject to arbitration, I believe. The 
outcome of the arbitration. 

Do you have that before you? 

A. Yes, I do. 

Q. Can you describe generally in your own words or 
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with reference to this sheet what the responsibilities of such 
a helper are? 

A. Well, the helper does general cleaning and sweeping 
in the machine shop or in a specific department; cleans and 
oils the machines. He might move work around, store work 
in its proper place, truck within a department, make sure 
parts are greased properly to prevent them from rusting. 

Q. He does a lot of — 

A. —miscellaneous work. 

Q. Trucking, removes work pieces and so forth from 
the department? 

A. From the machine area. 

Q. And in his cleaning operations does he clean debris 
from around the machines to prevent their obstruction in 
operation? 

A Yes. 

Q. You have examined the Wage and Hour and Public 


Contracts Division definition of covered employees in Gov- 
ernment Exhibit 6? That’s the long document. 
A. Oh— 


MR. JUDGE: The long paper he means. 
THE WITNESS: Workers covered. 


BY MR. PATTON: 

Q. Yes. Have you examined the other definition, too? 

A. In Exhibit 127 

Q. Yes. 

A. Yes. 

Q. You made a comparison between these two definitions? 

A. Yes. 

Q. And we discussed the absence of the phrase “or con- 
nected with” in the Government's definition, and we have 
discussed the Exclusion C in the Government's definition. 

A. Yes. 

Q. Would you tum also to another document before 
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you, Rulings and Interpretations No. 3, Numbers 36 and 
37. Let me help you find it (indicating). 

You will note that Section 37 is titled “Employees Cov- 
ered by the Act in Particular Occupations.” 

Do you observe that? 

A. Yes. 

Q. Are you aware that these are particular rulings by 
the Secretary of Labor under the Walsh-Healey Act; that 
these employees are covered by the Act? 

A. Yes. 

Q. Tell me, sir, would you have, in looking over Section 
37—take your time—of course, your company has perused 
this rather carefully, I am sure, since it was attached to the 
NMTBA questionnaire which you received; and you may 
not require additional time to look at it, but in general 
under the definition contained in Government Exhibit No. 
6, the questionnaire which was originally sent out by the 


Government, the long docunient, would you have concluded 
or would your company have concluded that any of these 
employees were included in the Government definition? 


MR. LOWE: I object to the question. You put it in 
speculative form. I think what his company did is pertinent 
but what they would have done under some undescribed 
conditions I believe is not. 


MR. PATTON: I would be glad to revise the question 
to “did.” 


BY MR. PATTON: 

Q. Did your company, reading the definition under Ex- 
hibit No. 6, include, for example—I will be very specific— 
draftsmen engaged in the preparation of drawings? 

A. No. 

Q. Blueprint operators—— 

A. No. 

Q. —as defined here? 

A. No. 


Q. Time study men? 
A. No. 


MR. LOWE: I don’t believe the witness has given any 
testimony about the time study men. 


MR. PATTON: We are asking him what he did. I am 
sure he can testify to that. 


MR. LOWE: He did. I don’t recall his using the phrase 
“time study men,” though. 


MR. PATTON: Well, surely, Mr. Lowe, you can ask an 
individual whose competence has been established, and he 
has been with the company for quite a number of years, 
to say what his company did. 


MR. LOWE: Your question assumed evidence which had 
not been adduced. 


EXAMINER GRANT: I don’t know the exact term that 
Mr. Doolittle applied to these timekeepers, or whatever 
name you call them. 

Has he testified specifically to time study men? 


MR. PATTON: No, sir, he has not indicated. He has 
sinply given several examples or a least he has indicated 
two or three types of categories to which he has testified 
as to their wages. 


EXAMINER GRANT: No, I think he is qualified and 
competent to testify as to whether or not he or his company 
took into consideration in making out the Government 
Exhibit No. 6, or in talking with a field representative— 
took into consideration any of the employees listed in Sec- 
tion 37. I think that’s pertinent and a proper question. 


BY MR. PATTON: 


Q. Did you include or did you consider it proper to 
include in your response to Government questionnaire, 
employees who prepare instructions for assembly, erection, 
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maintenance, and so on, as defined under E, for example? 

A. No. 

Q. Do you have such personnel? 

A. Yes. We call them manufacturing engineers. 

Q. Did you include F, in response to the Government 
questionnaire? Employees of the contract who prepare 
charts and log books to record—of the apparatus—when 
such log books are to be delivered to the Government under 
the contract? 

A. No. 

Q. Do you ever have such employees? Do you have any- 
one who ever does such a thing? 

A. Occasionally we might. This really isn’t too pertinent 
to our particular line of work but occasionally in statistical 
quality control we would or in some engineering features. 

Q. Do you have employees who clean machines or who 
remove waste and other accumulations resulting from the 


operation of the machinery, who clean up this type of debris 
when the machines are not in operation? 
A. Yes. 


Q. Would you look at D? Would you say that such clean- 
ing is necessary in order to permit the efficient use of such 
machines or equipment? 

A. Yes. Particularly on grinding machines. 

Q. Did you notice or would you now observe under 
Exhibit 6, where they list, a few examples of what they mean 
by “workers covered"? The last—oh, six words of that defi- 
nition. Would you read that to us? 

A. “And janitors not working around machines while 
in operation.” 

Q. I think you have inserted the word “not.” That is 
not in the definition. Would you read that again? 

It says, “and janitors working around machines while 
not in operation.” 

A. This one doesn’t—are we looking at the same exhibit? 
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MR. PATTON: We may not be. 
MR. JUDGE: Are you looking at the exclusion? 


MR. PATTON: Yes, you are looking at the exclusion, 
I think. 


THE WITNESS: Oh. “Janitors working around the op- 
erations, while not in operation.” 


BY MR. PATTON: 

Q. Actually the exclusion is pertinent to it—janitors not 
working around machines while in operation. 

A. Right. 

Q. So under that definition in the Government exhibit, 
you would have excluded the employees which you have just 
described in D under this Section 37. Is that correct? 

A. Yes. 

Q. Turning back to the responses which were given to 
the NMTBA questionnaire which is exemplified by Exhibit 
No. 12, what, if any, was the increase in your lowest estab- 
lished rate which you reported from April 1960 to April 
1961? 

A. Five cents. 

Q. What was the general economic picture in your com- 
pany in April 1960? 

A. Poor. 

Q. By “poor,” you mean—do you have any figures or— 
I'm not asking for precise percentages. I know this is diffi- 
cult to give, but—— 

A. I say the first—from February through April, our 
business took, I guess, about a 20-percent drop and we had, 
in April, a reorganization of our plant because of our Ma- 
chine Tool Division. 

Q. Do you regard that situation as normal, this economic 
picture that you have presented? 

A. No. 

Q. What happened in terms of business from April ‘60 
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to April ’61? Is this the answer in general that you gave 
or is this—— 

A. No, I think things got worse. The bottom really 
dropped out. 

Q. How many employees were laid off in the period? 

A. Five hundred, about. 

Q. About 500 people in one year? 

A. About 20 per cent. 

Q. Were they the more junior, lower seniority employees, 
in general receiving the lowest wages? 

A. Generally, yes. 

Q. In view of these factors would you say that the rela- 
ively high minimum wage paid in ’6] was, in large measure, 
due to the lay-off of these junior grade employees with 
these lower wages? 

A. Yes. 

Q. And I presume was there a lot of hiring of beginners 
or new employees in this declining sales market, in this 
shrinking work force that you describe? 

A. No. 

Q. I may have asked you one question earlier which may 
have been misleading, by the inclusion of the word “cate- 
gories.” You testified that the fact in the payroll period 
nearest to April 15, 1961, you had your lowest minimum 
wage paid a covered worker as $1.28. Is that not correct? 

A. Yes. 

Q. And you further testified in giving us other examples 
of production-connected workers, that you had one at $1.31 
and another at $1.44. These were blueprint operators? 

A. Right. 

Q. And my question to you, which I believe was mis- 
leading, was, in other words, three covered employees re- 
ceived wages in 1961, a year, lower or equal to that which 
you reported to the Government in 1960? 

A. Yes, this $1.28 is shop beginner. The beginner blue- 
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print machine operator who was getting $1.31 and the 
blueprint machine operator getting $1.44. 


. s = * * 


Cross-Examination 
BY MR. LOWE: 


* . s * * 


Q. Now, what roughly are the duties of a shop beginner? 

A. This operator was in an incentive category and he 
had been on a guaranteed rate and after the guaranteed 
period was over, he reverted to his incentive rate. 

Q. You are telling me about how you paid him. What 
are his duties? 

A. He would be a low-grade machinist. 

Q. Well, you referred to Government Exhibit 6, the 
Wage Survey Questionnaire, which you have testified about 
on direct examination; and to the definition of workers 
covered there. 

Have you found it? 

A. Yes. 

Q. Do you have the slightest trouble in the world identi- 
fying under the Government definition, under the one in 
the Government questionnaire, the lowest paid covered 
worker or which has been entered on this table in NMUTBA 
Exhibit 14? 

A. Will you repeat that question? 

Q. That’s the fellow that you listed in answer to your 
NMTBA Exhibit No. 12 questionnaire. 

A. Yes. 

Q. You could have identified him just as easily in the 
Government questionnaire, couldn’t you? 

A. Well, the man making $1.26—we are talking of two 
different men—is not under workers covered in the Govern- 
ment questionnaire. 

Q. I identified for you, I believe, the shop beginner 
making $1.28 who was employed in April of 1961, and who 
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you used for purposes of getting up answers for NMTBA 
Exhibit No. 12, used in the preparation of NMTBA Ex- 
hibit No. 14. He is the $1.28 man, isn’t he? 

A. Yes. 

Q. So the Government exhibit would have served equally 
well for that purpose, would it not? 

A. You have confused me. The Government exhibit, as 
we understood it, covered men actually working specifically 
on the parts that go into the machine we sell the Govern- 
ment. 

Q. Did that include shop beginners? 

A. Yes. 


Q. Can you tell us why it is in the rates you have given 
us in your testimony, that in April of 1960, before the bot- 
tom fell out or “really fell out,” to use your phrase, you 


paid the shop beginner $1.44, whereas after all these be- 
ginners and all had progressed up the seniority ladder, after 
you had laid off the 500 workers, you only paid shop begin- 
ners $1.28? 


A. Well, if you will bear with me and get the definition 
straight, when a machinist who is hired is put on an incen- 
tive wage but given a guarantee—in this case, he is guaran- 
teed $1.44 in April of 1960. After three months, he would 
have left that rate, be considered experienced, and would 
have gone on his incentive rate of $1.11. 

Were he working at a day work rate of pay, he could have 
made $1.50 to $1.52, and were he equally experienced, he 
could make up to $2.00 or $2.10. 

When we get to April of 1961, we have a beginner in, 
and this is either a new hire in one specific category, and 
we had very few of those: or a man transferred during all 
these lay-offs to an entirely new occupation. He is given a 
guarantee for a period of time to learn the skill, and then 
he is put on the incentive rate. 
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Now if he went on the incentive rate which at that time 
was $1.14, he made $1.28. If he were working at a day work 
rate of pay, he would have been making about $1.58 to 
$1.60. That explains it. 


Q. You gave rather extensive testimony about the time 
clerks, janitors’ helpers, departmental helpers, manufactur- 
ing engineers, people thought possibly to fall within para- 
graph F of Exhibit A to the NMTBA Exhibit No. 12. If 
there were any confusion as to people in all those cate- 
gories, would it have made any difference in the lowest 
wage actually paid to a common worker which you would 
have entered in answer to Government Exhibit No. 6, and 
which would have appeared tabulated on Government Ex- 
hibit No. 7? 

A. Yes. 

Q. Would you demonstrate how? 

A. We have given our minimum wages, as we understood 
them, in Exhibit 6. 

Q. Weren't all the minimum wages you paid those peo- 
ple higher than the minimum wage which was reported for 
your company in that exhibit? 

A. No, we paid 

Q. Which one was paid less? 

A. We said $1.44. 

Q. Yes? 

A. We had a blueprint machine operator. 

Q. I didn’t inquire about blueprint machine operators. 

A. Paid $1.26. 

Q. I didn’t list blueprint machine operators. 

A. All right. 

Q. In an effort to shorten your examination, I listed 
quite a number of inquiries that your counsel made. I am 
trying to find out whether these were all pointless. 

A. Will you rephrase that question? 

Q. You gave direct evidence about time clerks, janitors’ 
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helpers, departmental helpers, manufacturing engineers, 
and people thought somehow to have been covered under 
paragraphs F and D in Exhibit A to NMTBA Exhibit No. 
12. My question to you was weren't all those people paid 
higher wages than the lowest wage actually paid which you 
reported to the Government on the form Government Ex- 
hibit No. 6? 

A. Yes. 

Q. And any confusion you may have had or may en- 
gender from definition of who is a covered worker, would 
not have affected that result one iota, would it? 

A. As regards to the people you just mentioned, no. It 
would not. 


MR. PATTON: This is a hypothetical question: If the 
questionnaire had been sent out regarding April ‘61. Is 
that right? This is all hypotheses? 


MR. LOWE: He testified he filled out a questionnaire. 


MR. PATTON: No, I thought your question was ad- 
dressed to the point that if the Government questionnaire 
had had a different definition in 1961, the result would have 
been the same. Is that right? Is that what you were trying 
to elicit from the witness? 


MR. LOWE: I understood you examined the witness 
about something I thought you were trying to develop— 
some confusion which affected the survey as to the lowest 
wage actually paid. 

I think I have developed from the witness that whatever 
confusion he may have had is utterly pointless because it 
did not affect the lowest wage actually paid. 


MR. PATTON: But there was no Government survey 
in ‘61, was there? 


BY MR. LOWE: 
Q. Well, whatever confusion you may have had in 1960, 
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could it affect the—the answer to that question you gave 
in 1960? 

A. I don’t think I had confusion. 

Q. What? I didn’t understand your answer. 

A. I say I don’t think I was confused. We understood. 

Q. Do you understand Government Exhibit No. 6 in its 
definition of covered employees to cover all the categories 
of workers I have just identified to you? 

A. I understand it to exclude those workers. 

Q. I see. And even if you understood it to include those 
workers, it would have made no difference in your report 
of the lowest wage actually paid, would it? 


MR. PATTON: For what year, Mr. Lowe? 


MR. LOWE: For the year in which he filled out Govern- 
ment Exhibit No. 6. 


MR. PATTON: He has testified to the fact there was a 
difference. He said it was $1.44, $1.42, as I recall, or $1.26. 


MR. LOWE: No, I didn’t mention that category. 


BY MR. LOWE: 

Q. It would not have made any difference, would it? 

A. On those workers you mentioned, it would not have 
made a difference. On the blueprint operators it would 
have. 

Q. Now, how many of all of these employees you have 
been telling us about in your direct examination, would it 
have made some difference? How many workers? 

A. I don’t have those figures. 

Q. Didn't you give them on your direct examination? 

A. No, I gave the lowest worker in 1960, which was a 
beginner blueprint machine operator; but I did not say how 
many others were under $1.44, nor do I have 

Q. Was there another one? 

A. I don't have it. I can get it if you want it, but I don’t 
have it. 
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Q. Now, going back before the bottom really dropped 
out, going back to the time you filled out the answer to 
Government Exhibit No. 6, did you list there 822 covered 
workers? 

A. It is my understanding I did. 

Q. And at this minimum wage you identified here, of 
all 822 covered workers, only one was employed at that 
minimum wage; is that right? 

A, At $1.44. 

Q. Now we begin with 822 covered workers. And we go 
through this crucial year that involves laying off 500. And 
we make out another questionnaire at the end of the year. 
How many covered workers do we have left after we have 
laid off 500 of the 822? 


A. I don’t have the figures. 
Q. But you located yours on NMTBA Exhibit No. 14 
before, didn’t you (handing document to witness)? 


A. Well, this is 930 but this covered has increased. 

Q. That is what puzzled me. How did it increase during 
the precise year you laid off 500? 

A. Because of the change in definition of coverage. 

Q. You told me you didn’t know of a single other 
worker. Do you mean to tell me now that that changed 
definition accounted for 500 workers? 

A. Yes. Very probably. But they are not all on minimum 
wage. 

Q. Do you know that as a fact, that that changed defini- 
tion covered more than 500 workers in your plant? 

A. We gave you 822. We gave the machine tool build- 
ers 1,418 in 60 and 930 in ‘61, which correlates with this 
figure here. 

Q. Well, you offered just a moment ago to identify the 
workers as to who would have made a difference. Will you 
please do that? 

A. No, I didn’t offer. I said I didn’t know. 
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Q. I thought you said, “I would get those figures if you 
want them”? 

A. Yes, I will. I will have to call Providence, but I will. 

Q. Where is your blueprint machine shop located in 
your factory? 

A. My blueprint processing is located in the Drafting 
Department. 

Q. Where is your Drafting Department located? 

A. Specifically on the third floor of No. 1 building, gen- 
erally between the manufacturing engineering and the 
offices. 

Q. I notice that you refer to the blueprinting in your 
establishment and the work there as “blueprint processing.” 

I believe you testified that the Government contracts 
frequently require the blueprints, as well as the machines 
themselves? 

A. No. 

Q. Didn’t you? 

A. As well as the blueprint machines? Oh, excuse me. 

Q. Blueprints as well as the machine tools themselves? 

A. Yes. 

Q. I believe you excluded them in your direct examina- 
tion because the workers excluded section says to exclude 
everybody who doesn’t come within the workers covered 
section. So let’s look at the workers covered section. 

Aren’t those employees engaged in processing just like 
you just testified? 

A. According to our definition, it was not covered. 

Q. Well, why do you use that word to describe the work 
of those people without any suggestion from me? 

A. I guess you would call it tradition. 

Q. Well, why don’t you apply the traditional definition 
when it comes to your Government questionnaire? 

A. The way we read this, the way I read it and the way 
everybody else who was concerned with this in our plant— 
we read this as covering manufacturing processing, not 
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paper work processing. We do a considerable amount of 
paper processing, too, unfortunately. We did not consider 
that as being effective here. 

Q. Tell me, did you actually read these words when they 
came into your plant in April 1960? 

A. I personally did not. The Director of Industrial Re- 
lations, Mr. Hall, and his Assistant read it. 

Q. You didn’t know what passed his mind in that day 
well over one year ago when he sat down and read that 
definition? 

A. Not that specific day, no; but I do know I have talked 
to him and he said the same thing I have just told you. 


* * 2 * s 
EXAMINER GRANT: Mr. Doolittle, may I ask you 
one question, please? You testified you reported the lowest 
actual wage of $1.44 on BLS as actual lowest rate in 1960. 
That rate, I believe you said, was paid as a beginner's guar- 


antee in the shop? 
THE WITNESS: Yes. 


EXAMINER GRANT: The rate of $1.28 which you re- 
ported to the Association as the lowest rate in April 1961, 
I believe you said was paid to a shop beginner. What was 
the difference, if any, in the work performed by the begin- 
ner in the shop to whom $1.44 was paid in April of 1960 
and the one to whom $1.28 was paid in 1961? 


THE WITNESS: I would say generally there was no 
difference. The difference in the wage is that the man re- 
ceiving the $1.44 was still on a guaranteed period, a learn- 
ing period. The $1.28, we would still call him a beginner, 
even though his guaranteed period—he may have just gone 
off the guarantee, but we would not call him an experienced 
operator yet. 7 


EXAMINER GRANT: Would you put them both in 
the category of a low-grade machinist? 


144 


THE WITNESS: Yes, I would. 
EXAMINER GRANT: That’s all. 
BY MR. BRANDWEIN: 
* . . * * 


Q. As I understand it, a shop beginner to whom you 
paid a day rate, incentive guarantee, of $1.44 in April 1960, 
is an inexperienced person whom you call a beginner for 
a period of three months; is that right? 

A. He is an inexperienced person who is on a guaran- 
teed period. It may be for three months, it may be longer. 
It may be shorter if he so prefers. 

Q. You can move him up more quickly then? 

A. Yes. But we would still call the fellow, after that 
three-months period is over, he reverts to his incentive rate. 
And in this case, the year we are talking about is 1960, 
April. That would be incentive rate—no, the $1.28 man 
was in 1961. He would revert to an incentive rate of $1.14, 
and if he were producing at a day work rate, his incentive 
earnings would give him approximately $1.60—between 
$1.58 and $1.60. 

In this particular case, he was so inexperienced even 
though his guaranteed period had finished, that he was 
making only $1.28 in this particular week. 

Q. Well, is one difference between $1.28 or $1.26, de- 
pending on what payroll period you are talking about, and 
$1.44, the fact these are two different units? 

A. The difference is that the operator would remove 
from his guarantee period; either it expired or he chose to 
remove. I imagine it expired. And he reverted to his in- 
centive rate. 

Q. Is it possible for a man who is on a $1.44 rate to be- 
come at some point the man who is on the $1.28 rate? 

A. Yes. 

Q. And even then possibly to get only $1.14? 

A. Well 
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Q. Or is $1.14 only paper. 

A. Yes, yes, yes. But that wouldn’t happen for long be- 
cause something would be wrong. He is not doing anything 
there, and somewhere there’s a profit. 


Q. In filling out the questionnaire, did Brown and 
Sharpe indicate, in response to the questionnaires about 
beginners, that it had a beginner's differential policy and 
that it did employ beginners? 

A. I can’t answer that. I can get the answer but I can’t 
answer. 

Q. Do you have in front of you a copy of Government 
Exhibit 7, the wage survey? 

A. No, I don’t. 


EXAMINER GRANT: He has now. 
THE WITNESS: I have now. 


(A document was handed to the witness.) 


BY MR. BRANDWEIN: 

Q. All right. Turn with me to page 5 on which there is 
Table 5 which includes all beginners. If you look at the 
line stating $1.44 you will find one plant, total covered 
employment of 822, with one worker at that rate, and we 
gather that is Brown and Sharpe. 

Now if you turn to the preceding page, page 4. look at 
Table 4 which lists all workers classified as beginners. I 
can’t find $1.44 or any indication that Brown and Sharpe 
was in there. 

Would you conclude that Brown and Sharpe reported no 
beginners? 

A. No, I wouldn't conclude that. I don’t know what to 
conclude. 

Q. If you look at Table 3 at the top of that page, the 
table which excludes beginners, do you find that the $1.44 
line, the one establishment with 822 people with one non- 
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beginner at $1.44—are you in a position to sort of clarify 
this for us? 

A. I am not. 

Q. Is it possible from what you say as against what you 
have just seen the tables show, that Brown and Sharpe may 
have reported beginners without labeling them as such? 

A. I couldn’t tell you, because I wasn’t with the man, 
the gentleman making the survey, or going over it with the 
gendeman from B.LS. 


5 = s 2 * 


BY MR. LOWE: I did have a question, I won't keep 
you long. 

Q. About these people, like this fellow you have here, 
who finished the $1.44 training period and seemed to get 
a diploma—do you keep people very long who turn in 
averages of that sort? 

A. No, we try and get them up. We try. 

Q. Isn't that an unusual thing? 

A. Not right after they go off their guarantee. A man 
who has never worked incentive doesn’t quite realize what 
the pay is until he finds he has to work for it. 

Q. During the guarantee period, doesn’t the supervisor 
or whoever is supposed to be training him remind him of 
it—especially along toward the end of what the period is, 
of what the production level is? 

A. Absolutely. 

Q. And isn’t the thinking geared so there won't be a 
decrease in or at that level? 

A. We certainly work at it. 


MR. LOWE: [have no further questions. 
Redirect Examination 
BY MR. PATTON: 


Q. I just have a couple of questions. 
Since there is only one questionnaire covering the 1961 
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which has been under discussion here, let’s go back and 
look at April, 1960. If the Government, in the B.LS. ques- 
tionnaire had used the NMTBA definition in Exhibit 12 
in its 1960 questionnaire, would there have been a substan- 
tial difference in the answer? I believe you testified regard- 
ing $1.26 and $1.44. 

Q. Well, yes, I think there is a difference between $1.26 
and $1.24. I call that substantial. 

Q. You mean $1.44. You said difference between $1.26 
and $1.44. 

A. Yes. 

Q. A sixteen cent difference if the Government defini- 
tion had been changed or if it were different. Did you or 
your comapny receive a questionnaire of any kind relating 
to Walsh-Healey asking for your lowest minimum wage to 
covered workers in April 1961, to your knowledge? 

A. To my knowledge, no. 


Q. Your company did, however, receive and file the 
NMTBA questionnaire which has been under discussion? 
A. Yes. 


EMMETT W. McCARTHY 


was called as a witness and, having been first duly sworn by 
Hearing Examiner Grant, was examined and testified as 
follows: 


e e ° 


BY MR. PATTON: 
Q. Would you give us your name? 
A. Emmett W. McCarthy. 
Q. What is your title? 
A. Director of Personnel and Industrial Relations. 
Q. What company is that? 
A. Dreis and Krump Manufacturing Company. 
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Q. How many company employees do you now have? 
A. Approximately 430. 


& * s * * 


Q. What was the lowest wage paid a covered worker in 
April. 60? Now, I am using the definition of covered which 
you see in Government Exhibit Number 6, I believe, as you 
would have understood it. 


MR. LOWE: Can we find out whether he did under- 
stand it and did make a report? 


THE WITNESS : Yes, when the B.L.S. survey was re- 
ceived by my office I started to find who was the lowest 
person to be covered—iried to—and then from that point 
we established the lowest one and then my timekeeper and 
assistant had finished out counting the rest of the people 
involved. 

BY MR. PATTON: 

Q. What was the lowest wage paid a covered worker in 

April 1960 under the definition as reported? 

. $2.24. 

. That is what you reported to the Government? 

. That's right. 

. How many did you have in that category? 

A. One. 
. What was that job category? 
Materiel handler is what we call him. 

. He carries materiel on the production floor? 

|. Well, he is a Laborer—pushes and pulls hand trucks 
and wheelbarrows; moves materials between machine shops, 


between departments and various other classifications. 
8 s Ld * * 


Q. Under this definition of production and production- 
connected workers which you see in Exhibit 12, what was 
your lowest wage actually paid such a worker in the payroll 
period nearest April 14—April 15, 1960? 

A. $1.75. 
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Q. What was that for? 

A. Blueprint machine operator. 

Q. In the payroll period nearest April 15, 1961, what 
was the minimum wage actually paid a covered worker 
according to that same definition? 

A. $1.90. 

Q. What was that fellow? 

A. Blueprint operator. 

Q. Going back to April 15, 1960, and again, with refer- 
ence to NMTBA definition, did you have any other covered 
workers, covered under that definition which was less than 
the amount that you reported to the Government? 

A. Just one—a draftsman. 

Q. What was that? 

A. $2.15. 

Q. Is this draftsman engaged in the preparation of draw- 
ings required to be submitted the Government or prepared 
subsequent to the date of award for use by the manufac- 
turing company producing equipment or to be submitted 
to the Government? Is that his function on occasion? 

A. The draftsman in this case prepares the blueprints 
for manufacture of the article—portions of the blueprints. 
Q. You are required these to manufacture the article? 

A. That’s right. 

Q. Going forward again to your April 15, 1961 payroll 
period or the period nearest that date, what was the next— 
let’s see, you reported you had one at $1.90. The blueprint 
operator. Did you report that figure to NMTBA in a ques- 
tionnaire normally identical to Exhibit 12? 

A. We reported $1.90 there, yes, sir. 


Cross-Examination 


BY MR. LOWE: 
Q. Is it possible that your establishment reported 19 
more covered workers than the figures you just gave? You 
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reported in the answer to the B.L.S. questionnaire rather 
430. 

A. That's right. See, if you go back to the B.L-S. survey, 
of the 449 workers, covered workers, this was before the 
layoff but did not include production-connected workers 
such as blueprint operators, electricians, draftsmen and 
such which would increase that number after I had deter- 
mined them in 1961 even with the layoff. 

Q. But my question was directed to the suggestion that 
you actually reported the whole 449 as total covered work- 
ers. 

A. Your—our total plant establishment was 498. 

Q. Did I understand you to give testimony about 430 
total covered workers as of April 1960? 

A. 1961, srr. 


Q. In other words, you have 19 fewer workers now than 
you had then? 
A. That’s right, sir. 
& s s * ° 


Q. In view of the fact that the blueprint machine opera- 
tors make the very articles included—called for by the Gov- 
ernment contracts, why did you reach the conclusion from 
the definition in the Bureau of Labor Statistics question- 
naire that you shouldn’t include them? 

A. Well, when you read the B.L.S. questionnaire as far 
as workers covered, we figured, or I figured and one of my 
associated people figured that this meant an individual that 
processed the parts of the machine to the plant. Also, with 
the exclusion, our engineering department is in with the 
main office and the exclusion says workers excluded, office, 
sales, administrative, executive and professional personnel 
—the indication that they shouldn’t be included was given 
to me and I didn’t include it. 

Q. Wouldn't it have been casier to call the Regional 
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Office of the Wage and Hour Division on the telephone as 
to have conferences and speculate about a question like 
that? 

A. I suppose it would have if it had occurred at that time. 
If some other definition had been in front of me, maybe I 
would have called to find out just which is right at that 
time. 


MR. LOWE: I have no further questions. 


BY MR. BRANDWEIN: Are the workers we have 
been speaking about represented by a union? 

A. The ones I reported to B.L.S., yes, they are repre- 
sented by the Machinists. 


SAMUEL D. HARRISON 


was called as a witness and, having been first duly sworn 


by Hearing Examiner Grant, was examined and testified as 
follows: 


Direct Examination 


BY MR. PATTON: 
Q. Can we have your full name, sir? 
A. Samuel D. Harrison. 
Q. What company are you employed with? 
A. Snyder Corporation, Detroit, Michigan. 
Q. What is your title in that company? 

A. Iam Treasurer of the company and a member of the 
Board of Directors. 
° e e e e 

Q. Was the Government questionnaire, the BLS ques- 
tionnaire, Exhibit 6, as well as the NMTBA questionnaire, 
Exhibit 12, either filled out by persons under your super- 
vision or at least by your corporation, corporate employees? 

A. The Exhibit 12 was filled out by persons under my 
supervision. The Exhibit 6 was filled out by the person 
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interviewed by the Department of Labor representative, I 
believe. 

Q. Oh—you had a visit from the BLS field representa- 
uve? 

A. That's right. 

Q. Do you have any idea from your records how long 
BLS’s field representative was present in the plant, discuss- 
ing this topic? 

A. This would have to be—to the best of my recollection, 
it was an hour to an hour and a half. 

Q. Did your corporate employee fill out the question- 
naire or did he fill it out and send it in? I am just trying 
to get some idea what happened. 

A. He filled out his copy of the Government question- 
naire. 

Q. When you say “he,” you mean the BLS field repre- 
sentative? 

A. The field representative. 


Q. From your examination of your corporate records, 
how many covered employees do you now have? 

A. Approximately—at this time now? 

Q. That's right. 

A. Approximately 150. 


s * ad * * 

Q. What was the lowest wage paid a covered worker in 
the payroll period ending April 15, 1960? I have reference 
now to the BLS questionnaire definition. This is Govern- 
ment Exhibit No. 6. 

A. You mean the wage we reported to the Government 
survey? 

Q. That's right. 

A. We reported $2.41. 

MR. WASSERMAN: Excuse me? 


THE WITNESS: $2.41. 
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BY MR. PATTON: 

Q. What was the job in question? 

A. That was a laborer classification. 

Q. What did the laborer do? 

A. Material handling. Basically, in our operation the 
laborer is for material handling—not as a full-time job, but 
part-time job. He will do material handling, odd classifica- 
tions, possibly assistant carpenter or assistant training, man- 
ual labor of one type or another. 


* * * * * 


Q. Look at Exhibit 12, the NMTBA questionnaire, 
Exhibit No. 12. The questionnaire is a short form. Did 
your company receive this and return it completed to 
NMTBA Headquarters before the hearing? 

A. I'msorry. Is Exhibit 12 the short form? 

Q. It’sashort form. 

A. Yes, we received that and returned it. 

Q. Under the definition of production and production- 
connected workers contained in that questionnaire, what 
was your lowest wage or wages actually paid such workers 
in the payroll period nearest April 15, 1960? 

A. $1.66. 

Q. What was that for? 

A. Blueprint machine operator. 


* * e 


Q. How many did you have? 

A. At that time we had three of them I think. 

Q. Did you have any other production or production- 
connected workers below the figure which you believe the 
Government received, the $2.41 figure? 

A. We have another classification, yes. A machine design 
trainee. 


Q. Can you give us an indication of what they received 
at that time? 
A. Our lowest paid at that time was $1.76. 
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Q. In the payroll period nearest April 15, 1961, what 
was the minimum wage paid a covered worker—and here I 
am using “covered” in the sense of this short form defini- 
tion of production and production-connected employee. 
What was the minimum wage paid a covered employee? 

A. $1.71 for the blueprint machine operator. 

Q. How about for the machine design trainee which you 
mentioned? : 

A. Our lowest rate in April of 61 appears to be $2.18 
for the machine design trainee. 

Q. Was that the minimum wage actually paid? 

A. That's right. 


MR. LOWE: Did you say $2.13? 
THE WITNESS: $2.13. 


Q. What was your increase on the lowest established 


rate now? Is that what you understood my question to be 
regarding not the minimum paid but the lowest established 
rate? 


A. Oh, we don’t have an established rate except for 
production workers. 

Q. I see. What was the established rate for production 
workers then? 

A. In 1961? 

Q. The increase from April 1960 to April 1961? 

A. I think it was approximately ten cents. $2.41. 

Q. That was for the production workers and I under- 
stand you to say you did not have one or do not have one for 
the blueprint operator and the machine design trainee? 

A. No, that’s correct. 

Q. I see. What was the economic picture in your com- 
pany in April of 1960? What capacity was the plant operat- 
ing in? 

A. In 1960 we operated in the area of 50 per cent of 
capacity. 
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Q. Fifty per cent of capacity. What happened in terms 
of business from April 1960 to April 1961? 

A. We had dropped off, oh—roughly 12 per cent. 

Q. Twelve per cent of your total enrollment? 

A. Twelve or 13 per cent in employee level. 

Q. In that one year? 

A. That’s right. 

Q. Were these, generally speaking, some of your more 
junior or lower seniority employees that you laid off? 

A. Yes, they would be the most recently hired. 

Q. Yes. 


MR. PATTON: I have no further questions on direct. 


Cross-Examination 


BY MR. LOWE: 

Q. Were you present at the conference at which the 
Bureau of Labor Statistics questionnaire was filled out? 

A. Yes, I was present for a good portion. 

Q. Did the Bureau representative personally make the 
marks on the form which he took away with him as the 
company report? 

A. That’s right. 

Q. And did he simply read the question to the employee 
of the company to look it up and give him the figure to 
write down? 

A. Well, he contacted the president of the company and 
made an appointment, came in, and as I recall brought 
these forms in with him. That is to the best of my recollec- 
tion. And we had prepared the original survey the machine 
tool industry sent out and we gave him answers from our 
information accumulated from that original report. 

Q. Oh, you had accumulated information for him before 
he showed up? 

A. No, we had accumulated information for the National 
Machine Tool Builders Association. 
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Q. Oh, I see. In other words you had on hand a form 
in substance like the one the Bureau person brought with 
him? 

A. That is right. 

Q. And you had filled that out? 

A. That's it. 

Q. And you were retaining that before sending it to the 
Association so you could either read it off to him or else he 
could copy it? It that the way it was handled? 

A. That's right. We read the answers to him and he 
wrote them down on his form. 

Q. About how long did it take your man initially to get 
up from your basic records the data which was required for 
that rather extensive questionnaire? 

A. This was done by a subordinate and I would have to 
estimate. 

Q. That's all I expected of you. 

A. Halfa day I would suppose. 

Q. About half a day. Because the data had already been 
gotten up, the Bureau man was able to finish his tasks in 
—I believe you estimated it from one to one and a half 
hours? 

A. That's right. 

Q. Would you know whether your man had any trouble- 
some problem or not in interpreting any part of the ques- 
tionnaire, getting together the data and filling out the 
initial copy that he had received from the trade association? 

A. Yes, there was a discussion in our organization about 
definition of covered workers and production workers and 
production-connected workers. But the definition only read 
—didn’t say anything about connected workers so we as- 
sumed that our lowest rated production worker was the 
rate required. 


Q. But you just told me, I believe, that there was a 
discussion among members of your staff at the time? 


A. That’s right. 
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Q. About the difference between production workers 
and production-connected workers? 

A. Can I put it this way: I have been listening to these 
hearings and these technical terms are ringing in my ears. 

Our discussion related to what is defined as a production 
worker; at that time knowing no more about the situation 
than we did, we arrived at the conclusion that it was the 
lowest paid production worker. Since that time 

Q. Do you see anything there that says confine all this 
to production workers? 

A. Well, all I can say is that after examination, that was 
our conclusion. 

Q. Can you describe for me in substance the job, work 
which is done by employees in your classification machine 
design trainee? 

A. Yes, I have—may I read these notes? 

Q. Fine. Yes. 

A. Employees hired to learn machine designing; the 
program is very informal—in other words, there’s nothing 
in writing Each progresses at his own pace. The project 
leaders give each one close attention and assistance. Pro- 
gress in rate is reviewed every few months. He is required 
to enroll in any accredited school to take some related 
subjects at his own expense. His actual work consists of 
correcting blueprints for errors found as the machine or 
components are being assembled. He is a liaison man be- 
tween the engineering and the manufacturing on matters 
concerning engineering changes. That's the only written 
detail I have on it. 

Q. Well, since his duties carry his liaison work to the 
very manufacture of the article that he makes changes on 
the design, what reasoning led you to exclude him, even 
under the assumption you have just expressed to me that 
only production workers were thought to have been cov- 
ered by the questionnaire. 

A. This is going back to our process of analysis at the 


158 


time. We exclude office, sales, executive, administrative, 
professional personnel in the structure of our engineering 
department. As you go up the grade, somewhere along the 
line you change from—by any definition, the production or 
production-related worker into the professional or. 

Q. But that level is hardly at the level of the trainee 
classification, is it? 

A. Oh, no. No, no. That's correct. 

Q. What led you to exclude this trainee? 

A. I think our whole problem was—when we say ‘‘Pro- 
duction workers” we are oriented to think of those doing 
the manufacture of machines, although we designed and 
built machinery. 

Q. Didn’t you say he was liaison man with the manufac- 
turing unit; actually, at least carried the orders right to 
them, made changes in them himself, within his scope of 
authority there? 

A. Right. 

Q. About the building of it, right on the building floor? 
Did that suggest to you he might be a worker engaged in 
the processing and fabricating of the product? 

A. Well, if we had to fill out the questionnaire today, it 
would, but at the time it did not. 

Q. Now what leads me to question you with this particu- 
larity is that I have a little difficulty locating in the data 
here—for example, I am looking at the trade association 
Exhibit 14, which lists the lowest wage actually paid covered 
employees in April of 1961. I gather from your direct 
examination that you were paying the blueprint machine 
operators $1.71 at that time, and I gathered from your testi- 
mony that at the time you answered the Association ques- 
tionnaire, it was clear to you that blueprint machine 
operators should included. 

I can’t seem to find the $1.71 rate on this table of lowest 
rates. I wonder if you would look back over your notes and 
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see if perhaps some of these figures may be wrong. (Hand- 
ing document to witness). 

A. This is the first time I have seen this. I would have 
to—— 

Q. You would like to consult with Dr. Modley? Go 
right ahead. 


MR. PATTON: Dr. Modley will confer with him. 


EXAMINER GRANT: We can keep it off the record. 
(Discussion off the record.) 

A. Apparently there is something we would have to 
check. I have a pencil copy here. This shows—— 


BY MR. LOWE: 
Q. As between the two, you are fairly sure the figures 
you gave in your testimony are correct? 
A. That is right. 


BY MR. WASSERMAN: 
Q. Are your employees represented by a union, Mr. 
Harrison? 
A. The—what we call—yes, there is a union shop, the 
bargaining shop, the manufacturing workers. 


* o e * 
Redirect Examination 
BY MR. PATTON: 

Q. Do you recall whether the BLS or the Bureau repre- 
sentative that visited your plant this time which you indi- 
cated, did he simply look at the NMTBA questionnaire, 
which I understood you to say the company had already 
filled out, and did he just take those results and put them 
in his blank file? Or did he look at the records to confirm 
what you had already put down? 

A. Well, in conversation, he asked the question, item so 
and so. We gave him the answer. 
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Q. He didn’t look at the pay roll records? 

A. No, sir. 

Q. Did he explain to you in some detail what kind of 
workers were covered? Or not to you particularly, but to 
anyone in your office which you are aware of during this 
short visit? 

A. Well, this again has to be from memory, but my 
recollection of the discussion, it was quite casual and quite 
limited. The rate $2.41 was jotted down and accepted as 
such. 

Any discussion relating to definition of workers, again, 
was in that area of—it was casual. 

Q. Did I understand you to say these fringe benefits you 
have been describing apply to the bargaining unit? 

A. That’s right. 

Q. They apply to those equally, on the same basis to 
those who are not in the bargaining unit? 

A. There are comparable benefits to those outside the 
bargaining unit. 

MR. PATTON: I have no further questions. 


Recross Examination 


BY MR. WASSERMAN: 

Q. On this visit that the representative of BLS made to 
the plant, prior to this time you had indicated there had 
been some question in the mind of some company repre- 
sentatives as to exactly what jobs the questionnaire was 
looking for you to fill in the wage rates for. Did you indi- 
cate any doubt in any way to the BLS representative that 
you had same doubt as to what jobs were to be filled in? Or 
did you or your staff member indicate to the BLS repre- 
sentative in reading the rates off for various jobs that you 
felt fairly certain what BLS was looking for? 


s Ld * * * 


A. Here is my copy of the questionnaire (indicating); 
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there is nothing on it. So my answer can only be—I don’t 
recall any specific lengthy discussion about definitions, no. 
I don’t question there was some conversation back and 
forth in the proper area, but specifically I can’t remember. 

Q. You were working from a filled-out questionnaire 
that you had received from the association? 

A. That’s right. 

Q. In working with the representative. And you say you 
do not recall any discussion taking place with the BLS 
representative as to doubt on the minds of company repre- 
sentatives as to what BLS wanted? 


A. In the discussion of the hour and a-half, we just went 
through the questionnaire. I can’t give you a yes or no 
answer. I can only say the thing was discussed. But I know 
we did not take definite exception nor did we examine in 
great detail these definitions, no. 


MR. WASSERMAN: All right, thank you. That's all. 


BY MR. LOWE: 

Q. There is nothing on the questionnaire which identi- 
fies job classifications, is there? 

A. On here? (Indicating) 

Q. Yes. The BLS questionnaire. 

A. No. I don’t understand you. You mean in the rate 
structure? 

Q. Anywhere in the questionnaire, the particular rates 
are not associated in the answers which are called for on 
the questionnaire with particular job classifications, are 
they? 

A. No. 

Q. In other words, to the representative who was assum- 
ing that you had done your job properly, he didn’t ask you 
a particular question about it; there is no way he could 
find out you had not included the blueprint machine op- 
erators simply by transcribing the questions, is there? 
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A. I really can’t give you a yes or no answer, because 
there was discussion of these points. But possibly 

Q. I mean the data you gave him that he was required to 
get from you didn’t put him on notice as to whether you 
were giving him rates for blueprint machine operators or 
weren't? 

A. I would question that came out, that is true. 

Q. Are you generally familiar with other factories in 
the industry, in the wide range of sizes you find they vary? 
Some of them much smaller than yours, some of them much 
larger? 

A. Oh, yes. 

Q. Do most of them have their own blueprint machines 
or do many of them have that work done by a blueprinting 
company? Particularly I am thinking of the smaller ones. 

A. Well, this would have to be opinion obviously, be- 
cause I have not been in that many other companies. But 
I know in our own company, we haven't got time to wait 
to have it done by somebody else and if you are doing the 
designing and building, I would question anybody could 
operate without a blueprint machine. 

Q. What portion designs as well as builds? 

A. In the specialty machinery business, we all do. 

Q. How about in the whole industry? 

A. Well, I question I could answer the whole industry. 
A company of our size in the area of 150 production work- 
ers could not get by without it. They also deal with engi- 
neering sources who may have 20 men on the board or 40 
men on the board. The ones that we deal with I know have 
their own blueprint equipment. If that is standard proced- 
ure throughout the industry—it would have to be on the 
little information that I have. 

s s & * * 
RUDOLF MODLEY 
was recalled as a witness and, having been previously duly 


sworn, was examined and testified further as follows: 
s s s * e 
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BY MR. PATTON: 
* * ° e ® 


Q. In your judgment how serious was the contraction of 
the machine tool industry which began in April 1960? 

A. It was very serious. Table 1, which is our Exhibit 13, 
shows that employment in the 163 identical establishments 
which reported to NMTBA dropped from 37,604 covered 
employees in April 1960 to 32-474 covered employees in 
April 1961. Only 11 establishments reporting told us 
that they were hiring new and inexperienced employees 
during April 1961 payroll periods, and the number hired 
was only 350. 


EXAMINER GRANT: Total number was only 350? 


THE WITNESS: Yes. We thus have an industry in 
which employment dropped by more than 5,000 covered 
employees between April 60 and April ’61, or a total of 


13.6 per cent. The hiring of new and inexperienced work- 
ers practically stopped. Correspondingly, the number of 
establishments with lay-off status subject to recall jumped 
from 25 to 62 from 1960 to 1961, and the number of cov- 
ered workers in such lay-off status increased from 1,588 to 
3,813. 


Q. Do you think that reliance on the NMTBA survey 
and its results as tabulated would be more conducive to a 
valid determination then reliance on the much earlier 
BLS survey? 

A. Yes, I think so for two reasons. The NMTBA survey 
comprises all employees which would be subject to the 
Walsh-Healey Act, and the establishments responding— 
the formulation of the definition of covered employees in 
the BLS survey was not clear enough to make the respond- 
ents aware of the facts that they should report on produc- 
tion-connected covered employees. 

Another reason is that the NMTBA survey is more 
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timely. Data are available for April 1961. The BLS survey 
is limited to April 1960 and so limited data on wage in- 
creases between April and July of 1960. 

Q. Tell us some more about this NMTBA survey. Did 
you request answers to all the questions printed in the 
questionnaire? 

A. We had already talked about the time schedule of 
the survey when I testified the first time. Because of the 
extreme time pressure due to the unexpected earlier call 
for a hearing, all questions on page 4 of the NMTBA survey 
were dropped when we sent out the second follow-up tele- 
gram which has already been mentioned, and thus our 
tabulations had tobe restricted there. They had to be 
further restricted because of the time limit. 

Q. How many usable responses did you use for your 
study? 

A. We included 168 establishments compared to the 273 
studied by BLS. 

Q. Yes. 

A. Covered worker employment for April 1960 in the 
NMTBA survey is very close to that shown by BLS. BLS 
shows 39,703 and NMTBA shows 37,604. If we had had 
more time at the closing date for NMTBA survey, if it 
would have been extended, we would have shown greater 
covered employment in the industry than that shown by 
BLS. This is due to several reasons. One is that employ- 
ment statistics available show that—— 


MR. LOWE: I object to further testimony. The survey 
the Doctor did not conduct and which nobody, evidently, 
has. This testimony is telling us at this point about what 
his survey would have shown if he had had time to do more 
of it. 


MR. PATTON: I believe that Dr. Modley stated that 
he had personally examined all of the subsequent replies 
to this questionnaire, and that he concluded from his per- 
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sonal examination of these questionnaires that they would 
have no substantial effect on the tables as presently com- 
piled and printed and introduced or marked for identifica- 
tion. ; 

MR. LOWE: Your recollection is not in accordance 
with his initial answer in which he has testified that if he 


had time to do more surveying, he would have found more 
employees than the BLS. 


MR. PATTON: My remark was to the effect of the 
minimum wage. 


EXAMINER GRANT: Don’t you think we have 
enough to deal with, with the two surveys, without going 
into a speculative one, Doctor? 


THE WITNESS: It is not entirely speculation. We did 
check them after the closing date. If you feel so, I will 


certainly abide by it. 


EXAMINER GRANT: Don’t misunderstand me. I 
don’t mean you have been excluded in testifying as to what 
came in later. You can supplement your BLS survey— 
supplement your Association survey with what came in 
later. 


THE WITNESS: I will just state that extension of the 
closing date would have shown greater covered employment 
because we had received, after the closing date, a consider- 
able number of surveys which were not included in these 
tabulations. Covered employment, I would add, in the 
NMTBA survey should be expected to be higher because 
of the broader scope of definition of covered workers 
brought out previously. 


A: The BLS data do not include wage data for a 
significant number of covered employees whose wages are 
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likely to be in the lowest brackets and therefore of major 
importance in making a determination. 


es s es s * 


On the basis of the media technique which the Secretary 
currently uses, I suggest that the prevailing minimum as of 
April 1961 be found at $1.60. More than 63 percent of all 
establishments, 52.4 percent of all covered workers, paid 
no worker less than that in April 1961. For most industries 
I considered most appropriate a determination based on 
both the establishments and employment criteria. Because 
of the seriously depressed state of the industry, an exception 
from this approach seems justified from this case. In addi- 
tion, the Secretary in the recent Manifold Business case and 
the AFL-CIO in general have accepted the use of employ- 
ment standards as valid without concurrent use of the man- 
agement standards. 


Q. Dr. Modley, we have been talking about Exhibits 13, 
14, 15 and 16, the tables prepared under your supervision 
and pursuant to a survey conducted by the NMTBA. Can 
you start from the beginning, more or less, and tell us some- 
thing about the procedures which you described rather 
generally yesterday as being an effort to duplicate some of 
the techniques developed by the Bureau of Labor Statistics? 


Again, we followed the same practice of combining begin- 
ners and non-beginners or not actually combining the two, 
but picking the lower one of the two for the purpose of 
computation. The data was then listed as I have indicated 
in my first testimony, by hand and added to prepare the 
table which we present in Table 2. We wanted to make 
certain that we would have none of the confusion which 
apparently existed in answering the first B.L.S. question- 
naire and we therefore broke our questions down into those 
three lines which specify covered hourly rated production 
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workers, covered incentive pay production workers, and 
finally, covered salaried employees and other covered em- 
ployees computed on an hourly basis. 

We had felt that we had given the greatest possible atten- 
tion to avoid any misunderstanding by going to—by going 
into a fairly extensive explanation as to what covered em- 
ployment represented, what was included and what was 
excluded and we did this by listing first the introductory 
statement which we have here and the list illustrative ex- 
amples which we found would help but finally referring to 
the respondent—referring the respondent to the attached 
Exhibit “A” which was the reprint and reproduction from 
Rulings and Interpretations Number 3, the employees cov- 
ered by the Act. 

Q. Was this questionnaire and its format, with particular 
reference to the definition which you have been talking 
about compiled with the advice and assistance of representa- 
tive machine tool builders that were relying part on their 
knowledge of the industry and production techniques and 
so on? 

A. That is correct. A meeting of industry representatives 
discussed the possible examples in great detail and selected 
as illustrative examples specific jobs which they felt were 
covered under the interpretations in the specific industry, 


HERBERT M. SHILSON 


was called as a witness and, having been first duly sworn, 
by the Hearing Examiner, was examined and testified as 
follows: 


Direct Examination 
BY MR. PATTON: 
Q. Can we have your full name, sir? 
A. My full name is Herbert M. Shilson. 
Q. What company are you with, Mr. Shilson? 
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A. Iam Treasurer of the Cross Company, Frazier, Michi- 
gan, a suburb of Detroit. 


s s 2 2 * 


Q. How many covered employees do you have now? 

A. Well, I am aware, Mr. Counsel, there is more than 
one definition of “covered employees,” one of which of 
course is broader than the other. If I use the broader defini- 
tion, approximately 275 employees. 

Q. What was the lowest wage paid a covered worker and 
now I am using the “covered” in the sense of the Govern- 
ment questionnaire, Exhibit 6. What was that lowest wage 
paid a covered worker in April, 1960? 

A. That figure was $2.33 an hour. 

Q. This is the figure which you reported to the B.L.S.? 

A. Yes. 

Q. How many employees did you have in that category? 

A. We had two. We had two employees in that bracket. 


Q. What sort of jobs were these? 

A. Both the same—janitor-sweeper classification. 

Q. Cleaning around machines, removing chips and so 
on? 


A. Yes. 

Q. Would you look at the NMTBA questionnaire which 
I believe is Exhibit 12? 

A. Yes. 

Q. Did your Company receive a questionnairs identical 
to this and return that questionnaire completed to the 
NMTBA headquarters before this hearing? 

A. Yes, we did. We received such a form and completed 
the information and returned it to the NMTBA. 

Q. Under the definition of production and production- 
connected workers that you see on the second page of that 
Exhibit 12, what would be—what were your lowest wages 
actually paid such workers in the payroll period nearest 
April 15, 1960? What was the lowest? 

A. The lowest rate paid? 


Q. Lowest wage paid? 

A. $1.55 an hour. 

Q. What was that for? 

A. That was for a blueprint operator. 

Q. You have an attachment to the NMTBA Exhibit 12, 
the Section 37? I think you do have it. 

A. The definition of covered employees, yes, I do. 

Q. Would you look under A-2 at that description of a 
blueprint machine operator and tell me whether you, in 
your judgement, your blueprint operator at $1.55 fits that 
description to the best of your knowledge? 

A. Operators of blueprint machines engaged in making 
blueprints required to be submitted to the Government 
are prepared and so forth—yes, the definition does fit this 
employee. 

Q. Did you have any other covered workers—covered 
again under Exhibit 12 definition—who received less than 
what you reported to the Government in the payroll period 
nearest April 15, 1960? 

A. Yes, we did. We had some draftsmen detailed C who 
would also be defined under A-2. 

Q. They make drawings of parts and so on on special 
mechanisms, tools and the like? 

A. Yes, they do. 

Q. Do they make drawings also for special-purpose 
machine tools and these drawings are furnished to the cus- 
tomer in those instances? 

A. Yes, they do. 


MR. JUDGE: Are you giving the wage paid that 
draftsman detailed C? 
The WITNESS: Yes. 


BY MR. PATTON: 
Q. In April, 1960? 
A. $2.30. 


EXAMINER GRANT: To how many draftsmen? 
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THE WITNESS: We had one man in that category at 
that time. 


BY MR. PATTON: 

Q. Turning once again to the period a year later in the 
payroll period nearest April 15, 1961, what was the mini- 
mum wage paid a covered worker by the Exhibit 12 defini- 
tion? 

A. It is $1.57 an hour. 

Q. $1.57? 

A. Yes. 

Q. And what was the job description of this operator? 

A. Blueprint operator? 

Q. The same kind of job description that you have 
already given to the blueprint operator on April 15, 1960? 

A. Exactly. 

Q. That was $1.55? 

A. Yes. 

Q. Now, did you have any draftsmen, detail C, in that 
payroll period? 

A. Yes, we did. 

Q. What did you pay the lowest paid of those draftsmen? 

A. The minimum rate was $2.07 an hour. 

Q. You actually paid one of those that wage? 

A. Yes, $2.07. 

Q. And how many detail C people did you have, these 
draftsmen? 

A. We had nine. 

Q. Nine? 

A. Nine, yes. 

Q. And what was the highest wage paid those nine? 

A. I don’t have the highest wage paid to the nine, but we 
had nine ranging from $2.07 to $2.32. 

Q. I see. 

A. And the entire nine were below the minimum that we 
had reported under the Department of Labor form. We had 
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additional class C draftsmen who were earning more than 
$2.32 at that time. 


Cross Examination 
BY MR. LOWE: 
* * * * * 

Q. How many covered workers did you have in April of 
1960? 

A. April 1960? 

Q. Yes. 

A. By which definition, please? 

Q. I don’t know of any difference between them. 

A. I previously gave a figure of approximately 275 cov- 
ered workers under the definition that I used, which I 
interpreted as a broad definition. The comparable figure 
would be 235, 1960. 


* * * * . 


Q. Who decided to exclude the blueprint machine oper- 
ators and the draftsmen from the 1960 return? 

A. That would be done by either the director of person- 
nel, who was responsible for submitting the information, or 
the person under his direction who filled out the form. 

Q. Do you know who did it? 

A. I do not, no. 


Q. Do you know why he did it? 

A. Yes, I discussed it with him because another defini- 
tion was subsequently brought to our attention and he told 
me that blueprint operators—his interpretation was that 
blueprint operators were not included in the definition of 
“covered employees.” And he brought to my attention the 
definition that was used in submitting the information and 
I agree with him that the blueprint operators or the de- 
tailers, Class C, were not included. Because in the defini- 
tion, it excludes office, sales, executive, administrative, and 
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professional personnel. We regard our engineering people 
as professional personnel. We regard the blueprint oper- 
ator as an office type of employee who serves in the engineer- 
ing department. 

Q. Well, I direct your attention to NMTBA Exhibit 
Number 12 and page 2, item 1, under the bold, black head- 
ing “Exclude,” the last few lines of the paragraph ‘‘Ex- 
clude”: “Office, sales, executive, administrative, and profes- 
sional personnel.” 

Since you say words you relied upon in one case also 
appear here in the other case, why do you testify that there 
are two different results in the two cases? 

A. Because it seemed evident to us in interpreting re- 
quirements of this form, which is labeled Walsh-Healey 
Minimum Wage Proceeding Survey, that we should use the 
Walsh-Healey definition. And it spells out clearly here that 
blueprint machine operators and draftsmen are to be in- 
cluded. 

Q. And yet you find within this very same questionnaire 
the very same language, identically, on which you relied to 
exclude them previously. Does that strike you as a model of 
clarity? 

A. The form that we worked with originally had no sup- 
plemental information as to definition. We considered that 
the form that was submitted, this Exhibit 12, if 1 am correct, 
provided us with a comprehensive definition of those to be 
included. 

Q. And excluded? 

A. Yes, and excluded. 

Q. How were you able to resolve this problem? There 
it tells you on page 4 to exclude it and on page 2 to exclude 
it, and on page 5 to include it. 

A. Well, very easily. As I pointed out to you, we consid- 
ered that our draftsmen were professional personnel with- 
out any supplemental definition. Obviously when we were 
provided with a more comprehensive definition, it was not 
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the intent of the form to exclude these employees; they 
should be included. 

Now, definitions 

Q. Were you assisted in reaching that conclusion, not- 
withstanding the very same language of exclusion which 
caused you to count them out the first time, by the letter 
accompanying the form stressing with such great particular- 
ity the necessity to. include the lowest wage worker? 

A. We were not so influenced. When we are called upon 
to fill out forms, whether they are Government forms or 
forms used within the industry, we endeavor to fill them out 
to the best of our ability and the best interpretations pos- 
sible. 

Now, we were not influenced in any way, and used en- 
tirely our own judgment. 

* * * * 2 

Q. What per cent or portion of your covered workers are 
blueprint machine operators? 

A. What per cent of covered workers? 

Q. Yes. 

A. Well, a very small per cent. 

Q. Would it be as high as one? 


EXAMINER GRANT: If we can relate it to this figure 
of 275 covered employees that you gave us earlier, show how 
many of those would be blueprint operators. 


THE WITNESS: Three. 


BY MR. LOWE: 
Q. Approximately | per cent? 
A. Correct. 


e e e e es 
EXAMINER GRANT: With your familiarity, Mr. Shil- 


son, of the larger machine tool builders, do they employ 
approximately the same blueprint operators that you do? 
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Or is it dependent on the total number of employees at any 
one time? : 


THE WITNESS: As far as I know, all of our competi- 
tors have their own blueprint facilities. 


EXAMINER GRANT: Do they have them in the same 
relative percentage to their total employment as you do? 
Do you know? 


THE WITNESS: I have not had an opportunity to study 
that question. 


EXAMINER GRANT: How has your experience with 
your company shown that three are sufficient to meet the 
blueprint needs of your particular company? 


THE WITNESS: Yes, so far. 


EXAMINER GRANT: I have no further questions. 
Mr. Wasserman. 


BY MR. WASSERMAN: 

Q. I have a few questions. Mr. Shilson, you testified 
there were three blueprint machine operators in your 
company? 

A. Yes. 

Q. Is that 1961? 

A. That would be 1961, yes. 

Q. How many did you have at the time of the BLS wage 
survey in April 19607 

A. I couldn't say with exactitude, but I would expect it 
would be about the same number. 

Q. About the same number. 

A. Yes. 

Q. You also indicated that in 1960, at the time of the 
BLS wage survey, you had one draftsman, I believe, at—— 

A. Detail C draftsman? Yes. 

Q. Yes, detail C. 

A. Yes. 
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Q. At $2.30 per hour, is that correct? 

A. Yes. This is in 1960? 

Q. April 1960. 

A. Yes. 

Q. And one year later, you had nine draftsmen, detail C, 
drawing from $2.07 to $2.32? 

A. Yes. 

Q. If I recall correctely, you indicated that these were 
not included in answer to the BLS wage survey? 

A. Correct. 

Q. You considered them as excluded employees, as non- 
covered employees? 

A. Yes. 

Q. You indicated that you thought they were profes- 
sional employees? 

A. 

Q. Are these men paid on a wage or a salary basis? 

A. We consider them to be salaried, nonexempt em- 


ployees. 

Q. And you have broken it down to an hourly figure? 

A. Yes, Which is necessary for the purpose of computing 
overtime, and these men understand what their hourly rate 
is as well as their weekly wage, which is based on 40 hours. 


* * * * s 


Q. Would the draftsman, detail C, at $2.07, be a new 
employee? 

A. Draftsman, detail C, be a new employee? 

Q. Yes. 

A. He could be. That is the lowest level in our engineer- 
ing classification. 

Q. In April 1960, there was a draftsman, detail C, at 
$2.30 per hour? 

A. Yes. 

Q. That was the lowest rate for that job that was actually 
paid at the time? 

A. Yes. 
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Q. One year later, the lowest rate actually paid for the 
job was $2.07. 

A. Yes. 

Q. Hence my question, would that have been a new em- 
ployee in that job? 

A. Yes, it would. I should point out to you that we at- 
tempt to move these class C detailed draftsmen up to class 
B or higher as their experience warrants it. As you might 
expect, with professional personnel, you cannot keep them 
very long as rates such as are paid in detail C classification. 
So, consequently, we have a relatively rapid turnover in 
that category. 

We have an engineering school, as a matter of fact, and 
when we graduate these young engineers from our school, 
the normal starting point for them is in the detail C classi- 
fication; because of their training in our school, they move 
rapidly into a high classification. 

a 2s s * 
Redirect Examination 
BY MR. PATTON: 


Q. I gathered from your earlier response to a question 
put to you by Mr. Lowe that you were particularly im- 
pressed by the fact that, as is indicated on the front sheet 
of any of these questionnaires that we have been discussing, 
that this was a legal proceeding under the Walsh-Healey 
Act. This seemed to stick in your mind. I notice you kept 
pointing to this Section 37 and saying that when you saw 
this document, indicating that these were official rulings of 
the Secretary, that this was one of the strong or was the 
controlling factor in changing your mind about what the 
definition should be. Am I correct? 

A. Yes, that is true. As I explained, we always try to fur- 
nish accurate information, but it can be no more accurate 
than the definitions we have to be guided by. 
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Q. And you found in that Section 37, when you found 
specific reference to these two categories of employees we 
have been discussing, you were then sure that they should 
be included? 

A. That is right. Without that definition, we would have 
had no reason to believe that our original interpretation 
was not correct. 

Q. I realize this is a difficult question because you don’t 
know all the numbers but to your personal knowledge, can 
you think of any member company of the National Machine 
Tool Builders Association which could do without a blue- 
print machine or which is doing without a blueprint ma- 
chine? 

A. No, I could not honestly say I do. Our plant has been 
visited by a great many members of companies, financial 
men from my experience because I usually have the oppor- 
tunity to show them through our plant, and I point out 


this particular facility to them and frequently will ask them, 
“Do you make your own prints?” And I have not yet had a 
negative answer. 


* * * * 


RUDOLPH MODLEY 
was recalled as a witness and, having been previously duly 
sworn, was examined and testified as follows: 


Cross Examination 
BY MR. LOWE: 
* * * e ° 


Q. Did you testify on direct examination that made 
some effort to use techniques like those used by the Bureau 
of Labor Statistics in conducting a survey? 


A. Yes, I did so testify. Yes. 
Q. What caused you to depart so radically from the defi- 
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nition of the industry used in the Bureau of Labor Statistics 
survey? 

A. Largely the fact that in going through the initial re- 
sponses to the questionnaire similar to the one used by BLS 
—by “similar,” I mean similar in shape—there were some 
responses which clearly indicated that the responding com- 
panies sometimes did and sometimes did not include what 
was listed by BLS in this definition as covered. 

Q. What did you feel, this definition, according to the 
Bureau of Labor Statistics, was being missed in responses? 

A. Let me be more specific in my reply. What led us to 
further investigate and ultimately to the development of 
this questionnaire was that we found responses in which the 
answers to the lowest wages actually paid were apparently 
inconsistent with the answers to the lowest established job 
rate and the lowest rate for beginners. 

By “inconsistent,” I mean that, for instance, an answer 
here could say that the lowest actually paid was, let us say, 
$1.50, while in here under the lowest established job rate, 
we would find $1.75. And I am giving only examples—— 

Q. Why did that lead you to redefine the industry? 

A. Well, this did not lead me to redefine the industry. 
This led to a substantial number of checkbacks with the 
companies which had furnished these questionnaires which 
caused the problems. And upon discussing with these com- 
panies the causes for giving apparently contradictory an- 
swers, we would find that in one of these things, we would 
have a production worker, and in the other one we would 
have a blueprint operator or some occupation. 


Q. Is it plain to you that in tabulating results some— 
163 is it? 
A. That is correct. 


Q. You have missed a very substantial number of them? 
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A. We have missed a substantial number of establish- 
ments with a small number of covered workers. 

Q. Now, there is evidence in this record which has been 
available to you for quite some time before even the termi- 
nal date in your survey which estimate the universe of 287 
establishments. 

Regardless of what sort of a group you may have here, 
by reason of the question of its inclusion of distributors, 
dealers, and all kinds of merchants, what is the probable 
error in the median point of percentage of establishments 
not weighted by employment, your Exhibit 14, occurring 
solely by reason of your failure to contact more than 163 of 
the 287 establishments in the industry? 

A. Probably very small. 

Q. Will you show me the formula by which you answer 
that question so quickly? 

A. If you had not interrupted me, I would have con- 


tinued. But it is not possible to give you an exact answer 
because the universe is not available and, therefore, it is 
difficult to draw a conclusion from the number of establish- 
ments studied to the universe. 


Q. I will ask you a question on a hypothesis. Assuming 
the evidence of record is correct that the universe is 287 
and examining Industry Exhibit 14, and examining in 
particular that figure on it which you identified in your 
testimony this afternoon of $1.70 and under $1.71, which 
I believe you isolated for mention because you find the 
median establishment located there, wholly aside from the 
question of the adequacy of these establishments as a ran- 
dom sample of the universe, what in your opinion, Dr. 
Modley, is the margin of error in this tabulation? 

A. Again, I think we have to go back to an estimate of 
the establishments which were not covered in this survey 
to—— 

Q. I believe I asked you to answer that on a hypothesis 
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which happened to coincide with the evidence here giving 
you the precise number of establishments involved in the 
question, 287. 

A. If you would have let me finish again, Mr. Lowe, I 
would have said exactly that. If we analyze the number of 
establishments which did not respond here and assume that 
the B.LS. universe is correct, we would also know that the 
number of covered workers, also assuming B.L.S. to be cor- 
rect, in these establishments is comparatively small. 

Q. That wouldn’t affect your conclusion, would it? 

A. It would—again if you would let me finish, I will 
come to that. We would therefore know that we are dealing 
with, under this assumption, approximately 100-odd estab- 
lishments with very low average employment—something 
in the neighborhood of 30 or 40. It is difficult to say because 
of the differences in the definition. 

Q. Would you please tell me how that is pertinent to the 
location of the establishments among your array of 163 of 
them in your percentage count which gives no thought at 
all to the number employed in each of them? 

A. In looking at the covered employees, in Industry Ex- 
hibit 14, we do find small establishments both at the bottom 
of the lowest wage rates paid and also at the top, and al- 
though there are more establishments in there, they are 
fairly frequently distributed, or through the distribution 
given here, we can therefore assume that these establish- 
ments would probably have similar distribution. And while 
there is not a scientific analysis, it is fairly reasonable to 
assume that the median would not be too far away from 
the median found both for establishments and for employ- 
ment in Industry Exhibit 14. 


Q. Well ( let’s take a look at the objective data on the 
sample. Looking at Industry Exhibit 13, and particularly 
at the total employees group so as to eliminate the quibble 
about blueprinters and the like, what is the total employ- 
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ment of the average of the 163 clients which you surveyed? 

A. For 1960 or for 1961? 

Q for 1960. 

A. I come to approximately 340. 

Q. What is the total employment of the average estab- 
lishment in the whole universe of such establishments for 
that same month and year as presented in Table 1 on Gov- 
ernment Exhibit No. 7? 

A. About 237, is that correct? 

Q. And that leaves the 100 establishments we find treated 
in Exihit No. 7 but not in your Industry Exhibit 14, an 
average size of what for the establishment you have left out? 

A. Well, we lack roughly 120 establishments with 13,000 
employees, don’t we? Gives you an average of roughly 110 
employees per establishment. 

Q. So if we are to believe all of the evidence of record 
here is not conflicting, do we rightly conclude you to have 
examined into establishments of an average size of 340 and 
left out establishments of an average size of 100? 

A. Assuming that this universe is correct, that would 
be the conclusion to draw, yes. 


Q. Referring to your analysis some more this morning, 
relative lack of importance of your surveyed universe of 
340 as opposed to your left-out universe of 100, if we are, 
as I say, to believe all the evidence of record, I think you 
identified another check point in your testimony this morn- 
ing in which you endeavored to divide the industry roughly 
into two halves in accordance with their minimum wage 
and the low half according to the number of workers in each 
half, and to examine the median minimum wage. Was that 
figure $1.61 and under $1.62 in Industry Exhibit 14? 

A. Do you now speak of median or interquartile? 

Q. I am speaking of the median which pays attention to 
covered employment. 
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A. I say it is 52.39 of all covered employees who get less 
than $1.60. 

Q. So the two figures—two median figures which you 
isolated from this table which we have been discussing this 
morning were the $1.60 figure and the $1.70 figure? 

A. That is correct, yes. 2 

Q. Now, we find when we look at that, that the figure 
which pays attention to employment is higher—is the higher 
one by 10 cents than the figure which concerns itself only 
with the number of establishments, don’t we? 

A. It is lower by 10 cents. 

Q. Isee. Do we rightly infer from that, that in this indus- 
try, and more specifically in your array of it, here on this 
exhibit, the establishments which pay the higher wages are 
the establishments which average less than—which average 
less in size? 

A. That is correct, yes. That is evident from this exhibit. 

Q. Well, now, I believe when you were discussing these 
two figures used this morning, you suggested that by reason 
of the special circumstances here, we should adopt the lower 
wage represented which is paid by the larger plants in view 
of the fact that you left out a hundred or so small ones; 
wouldn't that suggest that if your table is to be used, we 
should go to the higher figure so that at least we can get the 
relatively small ones among these truly monsters of the in- 
dustry which you have analyzed here? 

A. Except for the fact that we have produced evidence 
that in many of the establishments the lowest wage actually 
paid is substantially higher than normal, because of the 
shrinkage in employment which has pushed the lowest wage 
actually paid substantially above what it would be under 
more normal employment conditions. 

Q. Well, now, let’s look at that, which I believe you 
have contributed some information on. You have Exhibit 
Number 16, have you not? 

A. That is correct. 


183 


Q. This concerns itself with that evil year, does it not, 
that the witnesses have told us how the bottom fell out 
where they laid off hundreds of workers? 

A. Yes, that is right. There are some establishments 
which reported less of an impact but the large majority of 
establishments did obviously go through a substantial 
shrinkage. 


Now, I believe you told us that you did not represent the 
industry—this industry—at the time of the panel confer- 
ence here? 

A. That is correct. 

Q. But you do represent it now? 

A. That is correct. 

Q. And you have been at pains to discover that pertinent 
things which have occurred in these proceedings from the 
time they were commenced, have you not? 

A. That is correct. 

Q. And you have been at about 15 of these proceedings 
before. I direct your attention to the definition of “covered 
worker” which appears in Government Exhibit Number 6 
and also call your attention to testimony of the Wage and 
Hour Division witness that that language had been there 
for many years without substantial change—without sub- 
stantial complaint. Is that true of the bulk of the 15 de- 
terminations which—in which you have participated? 

A. I would say that it is correct for the bulk of it—I 
would say the first 10 or 12, that over the last one or two 
years I have had the feeling that a more extensive descrip- 
tion of covered employment was necessary. 

Q. And do you attend these panel conferences—have 
you attended quite a lot of them? 

A. Yes, I have attended a substantial number of panel 
conferences. 

Q. When did we last hear your voice in protest against 
this definition? 
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A. Well, I do not think that I have been at a panel con- 
ference for about a year and while my first doubts appeared 
I did not speak up but wanted to look into this situation 
further until I could be sure as to what the problems were 
and what might be done. 

Q. And all these years you have been looking but not 
talking? 

A. No, I say I think the opposite, Mr. Lowe. I think that 
it has not occurred to me in the first 10 years of my experi- 
ence with Walsh-Healey determinations and that it was 
only in the last 1, 2 or 3 years that I have begun to have 
doubts. 


Q. Silent doubts? 
A. Silent doubts, or doubts occasionally expressed within 
industry circles but not going beyond that. 


Q. Well, I think you have outlined your qualifications 
here, including even becoming acquainted with the prin- 
ciples of fairness and justice in the law university you at- 
tended, wherein those circumstances one of the normal 
and customary parts of the definition is in the things in the 
wage survey which is acquiescence in general by those at- 
tending, including particularly your client and all elements, 
and they expressed no desire for a change and the wage 
survey is then made on the assumption that they are satis- 
fied with that. Does it seem to you finally—does it seem to 
you right and fair then to come later to the hearing and say, 
“Oh, no, we regret our acquiesecence. We protest your 
survey now, though we didn’t then and we don’t think you 
should base a determination on it.” 

Does that strike you as sound, fair, reasonable behavior? 

A. It strikes me as reasonable when the circumstances do 
not permit any other way of proceeding. It would not 
strike me as sound and fair if the participants of the panel 
had secretly planned to do this. If anybody had known early 
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in 1961 what the problems arising out of this questionnaire 
were, if anybody had known what indication of deviation 
from the B.L.S. survey pattern we ourselves undertook. 
However, under the circumstances, we acted, I think, com- 
pletely properly. We would have been remiss, I think, if we 
had not tried our best to produce the type of evidence 
which we are producing, but just had approached this with 
a completely negative viewpoint. Instead of that, we used— 
when we discovered the possibility of substantial deviation, 
we proceeded with the greatest possible speed to present 
positive data on the subject and did present such data at 
the earlier—at the earliest possible time. 


* * * s * 


Q. Your survey apparently doesn’t seem to gather infor- 
mation about occupational groups, does it? 

A. It does not, to. 

Q. Well, could you tell from the response which ones 


had presented, if any had presented, problems as to who 
is a covered worker under the BLS definition other than 


such ones as you presented here? 

A. Our investigation, if I understand it correctly, was 
entirely based on the cases of apparent internal inconsist- 
encies and a followup by telephone of those which led to 
the conclusion that there was a serious misunderstanding 
of responses. 

Q. Well, you apparently have considered only the low- 
est wages as having pertinence. To what extent have you 
discovered as a result of your survey whether these occu- 
pations, as to which you presented two or three clients who 
claimed some confusion, as to whether those occupations 
were the low wage occupations in the establishments gen- 
erally which you surveyed? 

A. On the whole, Mr. Lowe, the establishments which 
were represented here, which I think when we are through 
will present closer to seven or eight and not two or three, 
and who present a fairly substantial part of the total em- 
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ployment, had some of the production-connected people in 
low classifications, in low wage—— 

Q. Are you talking about the seven or eight or are you 
talking about the data which you do not have on your 
survey? 

A. I am now talking about the seven or eight, where we 
could determine by personal questioning as to how exten- 
sive the additions to the coverage were. And we found that 
some of those covered under the expanded definition, if 
you want to call it that, were substantially below the lowest 
wages for production workers and quite a few were at levels 
similar or possibly even higher than the production workers. 

Q. You say possibly. Didn’t you hear tell evidence in this 
very room from one of the witnesses where most of the 
classifications about which he claims some confusion are 
at rates higher than the minimum rates he paid? 

A. I think you misunderstand me, Mr. Lowe. I said some 
of them had wages equal or similar to production worker 
wages, or possibly even higher than production worker 
wages. 

s s s * * 

EXAMINER GRANT: And the result, that is the 163, 
that were usable and knowledgeable returns, do you have 
any estimate to give us as to how many of those may have 
also been covered by the B.L.S. survey? 


THE WITNESS: Well, we are fairly certain that all of 
them have, from those which we have been able to check. 


EXAMINER GRANT: I assume you would gather some 
knowledge from the replicas of the B.L.S. survey which had 
previously been returned to the Association? 

A. That is correct. That is what I have reference to. The 
reason why I say “almost” is that we did not have replicas 
of all of them or from all of them. 


Q. Regarding this definition of “covered employee” 
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about which there has been a great deal of testimony, have 
you read NMTBA Exhibit No. 11? 

A. Yes, I have. 

Q. This was the exhibit which Mr. Epstein testified to 
several days ago which he voluntarily turned over to me at 
my request. Have you noted the date on this document? 

A. Yes. It is July 25, 1961. 


Q. And there had been discussions. Have you noted 
the numerous changes made in the old definition which 
Mr. Epstein testified to, the old definition; I am now re- 
ferring to the same definition which was used in the B.L.S. 
questionnaire that went out to the members of this in- 
dustry? 

A. Yes, I did notice substantial differences. 


Q. Then you conclude from examination of Exhibit No. 
11, as to the definition of workers covered and excluded 
under the B.L.S. survey definition, there have been sub- 
stantial changes between those two definitions? 

A. Yes, there have. 


BY MR. LOWE 

Q. How many duplicate answers to the B.L.S. question- 
naire were you successful in obtaining? 

A. I do not know offhand. I would have to check. 

Q. Didn't you know earlier in the hearing when you 
said it was 100? 

A. I would want to check how many it was specifically. 
My guess was that it was 100 but it may have been a little 
bit more or less. 


Q. You testified on your redirect examination boasting 
of your own survey because it concentrated on—and I use 
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you distinguish between these proper and improper ma- 
chine tool builders? 

A. Well, I had in no way indicated your own separation 
as being improper versus proper, and the conclusions which 
you have drawn are entirely incorrect. I would say that the 
division might more appropriately be made in machine tool 
manufacturers proper and in those establishments which lie 
more on the fringe of machine tool manufacturing as given 
in the definition—— 

Q. Which of the— 

A. —as defined here, rebuilders, and those parts manu- 
facturers which are not builders of machine tools them- 
selves. 

Q. Oh you have the rebuilders in your definition too, 
don’t you? 

A. I was not talking about the definition. I was talking 
about what you referred to as my boasting about the heart 
and core of the machine tool industry. 

Q. Isn’t the distinguishing characteristic between prin- 
ciple 1, between the establishments which you have sur- 
veyed and the establishments the Bureau has surveyed? 
Doesn’t it lie in those figures of the average size in terms 
about which I examined you yesterday? Does it lie in the 
fact that you have surveyed the big ones whereas they have 
surveyed all of them? 

A. We do not of course know if they have surveyed all of 
them, and we certainly have not surveyed only the big ones 
but we tried to establish contact with all of them that were 
available to us. If you refer to the fact that the average em- 
ployment in the responses to our survey is larger than the 
average employment in the responses to the B.L.S. survey, 
that is correct because it is largely the very large machine 
tool builders who are completely within the membership 
of the industry trade association, while membership in the 
trade association is not quite as frequent amongst smaller 
establishments. 
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Q. Isn’t that what you were referring to, what you meant 
in boasting that your survey was the one which concen- 
trated on the heart and the core of the industry, these 
proper machine tool builders? 

A. Well, I would say not proper machine tool builders 
but machine tool builders proper; those which build the 
machine tools which are generally the ones used for the 
production by American industry, and they are the ones 
which to a large extent come to the mind of pople when 
they specify the machine tool industry. 


LOUIS REISS 
was called as a witness and, having been first duly sworn, 
was examined and testified as follows: 
Direct Examination 
BY MR. PATTON 

Q. May we have your full name, sir. 

A. Louis Reiss. 

Q. What is your position? 

A. I am treasurer of the Motch and Merryweather Ma- 
chinery Company. 

* * * * s 


Q. Where is the Motch and Merryweather Machinery 
Company located? 

A. Motch and Merryweather Machinery Company has 
one of its plants in Cleveland, Ohio, specifically in Euclid. 
It has another plant called the Avey Division in Covington, 
Kentucky. 

Q. These are two separate establishments in terms of 
payroll and so on? 

A. That is right. 

Q. Are you treasurer of both of these companies? 

A. Yes; they are actually divisions of the Motch and 
Merryweather Machinery Company. 

* 2 * * * 
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Q. Let's examine your Avey Division first and then we 
will turn to the Cleveland, Ohio, Division. How many com- 
pany employees do you now have in the Avey Division? 

A. About 100. 


e 2 . * * 


Q. What was the lowest wage that you paid a covered 
worker in April 1960 under the B.L.S. questionnaire defini- 
tion which you reported to the Government? 

A. $1.55 an hour. 

Q. How many did you have in that category? 

A. We had two employees in that category. 

Q. What job was that? 

A. The job is known as casting grinding or otherwise 
described as casting cleaning, snagger, burr filer. Those are 
the descriptions, various descriptions for that job. 

Q. Look at the NMTBA questionaire, Exhibit No. 12. 
Did your company receive a questionnaire identical to this 
and return that to NMTBA headquarters before this 
hearing? 

A. Yes, we did. 

Q Did you do so also for your Cleveland, Ohio Division? 

A. Yes. 


Q. Under the definition of production and production- 
connected workers in that questionnaire to which we have 
just referred, what would be your lowest wage actually paid 
such workers in the payroll period nearest April 15, 1960? 
A. The lowest wage that we actually paid during that pay- 
roll period to a covered worker was $1.25 an hour, that paid 
to a blueprint operator. 

Q. In the payroll period nearest April 15, 1961, again 
based on the same exhibit and definition, what was the 
lowest minimum wage paid a covered worker? 

A. $1.30 an hour. 

Q. Is this the same type of employee? 

A. The same employee, the blueprint operator. 
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Q. Did you report that $1.30 figure to the NMTBA in 
the questionnaire form identical to Exhibit 12? 

A. Yes. 

Q. Would you list several illustrative cases of other pro- 
duction-connected workers again according to the definition 
in Exhibit 12 and the wages which they received for the 
payroll period nearest April 15, 1961? 

A. We had two other production-connected workers, 
covered workers, who received $1.45 an hour, and they were 
shop employees engaged in machining and assembly opera- 
tions. 

Q. You say $1.45? 

A. $1.45 an hour. 

* * * . * 

Q. Let’s take a look at the Cleveland, Ohio establish- 
ment. How many covered workers do you now have in that 
establishment? 

A. Approximately 120. 

* * Sd * * 

Q. What was the lowest wage paid a covered worker? 
Here I am using the definition in the Government ques- 
tionnaire in April 1960 as you reported to the Government? 

A. $2.13 an hour. 

Q. What job was that? 

A. That was again casting grinding. 

Q. Similar to what you described at Avey? 

A. That's right. 

Q. Again, you indicated I believe earlier that you had 
received a questionnaire for both establishments, and did 
so file them with NMTBA? 

A. That’s right. 

Q. Under that definition in Exhibit 12 of production 
and production-connected workers, what would be your 
lowest wage actually paid such workers in the payroll period 
nearest April 15, 1960? 

A. $1.45 an hour. 
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Q. What type of employee was that? 

A. This is our inventory verification clerk. 

Q. Where is that employee located? 

A. This employee is located for the most part in the 
stockroom and on the assembly floor. 

Q. If the stock is broken or incomplete, what-have-you, 
one of his responsibilities would be to make a note of that 
or to call that to someone’s attention? 

A. Yes. He is charged with identifying by part number 
the count of various stock parts, repair parts, replacement 
parts and assemblies, and reporting those quantities to pro- 
duction control and cost accounting. If of course these parts 
are not usable, he must report the fact they are not usable 
so they may be stricken from the record or scrapped. 

Q. Did you report this figure of $1.45 to the NMTBA 
in a questionnaire form identical to Exhibit 12? 

A. Yes. 

Q. Did you list several illustrative cases of other produc- 
tion-connected workers and the wages which they received 
in the payroll period nearest April 14, 1961? Here again I 
am referring to the Exhibit 12 of NMTBA. 

A. We have a blueprint operator who is paid $1.60 an 
hour and an engineering clerk whose duties are somewhat 
more responsible but of the same nature as the blueprint 
operator, at $1.87 an hour. 

Q. Are these wages in 196] a year later all lower than the 
minimum reported to the Government in 1960? 

A. Yes, they were. 

s * * s * 

Q. Mr. Reiss, do you have any production-connected 
time clerks or timekeepers at either of these plants? 

A. Yes, we do. We have an employee designated as time- 
keeper in the machine tool manufacturing division in our 
Cleveland plant. 

Q. What is his minimum wage? 

A. It is above $2.13 an hour. 


Q. Above $2.13? 

A. Yes. 

Q. What is the lowest rate at which you would hire such 
an employee? 

A. The lowest rate we would hire such an employee 
would be approximately $1.60 to $1.65. 

Q. This seems to be substantially higher than some of 
these other production-connected workers we have here, 
since we are talking about minimum wages actually paid. 

A. The $1.65 is just a trifle higher than the inventory 
verification clerk, and the blueprint operator—this is at the 
Cleveland plant. 

Q. Yes. 

A. Now, a similar job at the Avey plant would be about 
$1.40 to $1.45. 

Q. You don’t know whether that is actually paid at the 
Avey plant, do you? 

A. No, I do not. 

Q. Where is he located? 

A. The timekeeper? 

Q. Yes. 

A. He is located in our plant in the tool crib area which 
is just adjacent to the machining part of the machine shop. 

Q. In other words, he is right on the production floor? 

A. Yes. 

Q. Is he subject to—I don’t know whether you were 
here last week when we heard some other testimony on 
similar employees. I gather he is subject to plant condi- 
tions; that is, would there be problems of dust and noise 
and so on? 

A. Oh yes, very much so. He is right out in the shop 
area and the plant is the same all over. 

Q. Does he have direct contacts with these operators of 
these machines? 

A. Yes, he does in that his job is to clock the time and 
to perform a particular machining operation on a part. 
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He clocks this on a card, using a job clock, and he must 
have direct contact with the employee in that he stamps 
the time begun and the time finished from knowledge im- 
parted to him by the operator or the operator's supervisor. 

Q. So these are production hours that he is concerned 
with? 

A. Yes. 

CROSS-EXAMINATION 


BY MR. LOWE 


Q. If I understood your testimony rightly you said you 
had two other workers in the Avey plant at $1.45 who 
were shop employees engaged in operating the machines? 

A. That's right. 

Q. Were you confused in any way by the definition as 
to whether they were intended to be included in the B.LS. 
report? 

A. No. 

Q. What is the pertinence of these people? I didn’t quite 
understand that part of your testimony. 

A. I think possibly these two people who are being paid 
$1.45 were hired after April 15, 1960 and they were on the 
payroll as of April 15, 1961. So they would not have been 
included in the B.L-S. survey. 

Q. What was the lowest wage actually paid to a covered 
worker in April of 1961? 

A. In April of 1961 the lowest wage paid to a covered 
worker was $1.30 an hour. This is at Avey; is that right? 

Q. Yes, that is what I mean. 

A. $1.30. 


Q. How many blueprint operators were actually em- 
ployed in your Avey plant in April of 1960? 

A. One. 

Q. Was that the one you were paying $1.25 to or the 
one you paid $1.30 to? 
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A. It is the same employee. He was paid $1.25 in 1960 
and $1.30 in 1961. 

Q. This inventory verifying employee employed in your 
Ohio establishment at $1.45 an hour, why did you exclude 
him from the Bureau of Labor Statistics questionnaire and 
list a fellow who got $2.13 an hour as your lowest waged 
worker? 

A. I am afraid our interpretation of the B.L.S. ques- 
tionnaire was that it was production workers only, so we 
excluded a great many people that we later found should 
have been covered and he was one of the people that-we 
just omitted. 

Q. You really excluded only one fellow in the Avey 
plant, didn’t you? 

A. Well, no. We excluded 

Q. This $1.25 blueprint machine operator who was pro- 
moted, got a nickel more at the end of the year? 

A. He was one of the people we excluded. Do you want 


to know how many people we excluded? 

Q. Did you exclude others earning less than $1.55 at 
your Avey plan who were employed there in April 1960 
who you now think you improperly excluded? 

A. No. 


Q. Just one in Avey? 

A. That’s right. 

Q. How many were employed in Ohio in April of 1960 
receiving less than $2.13 an hour whom you excluded and 
now feel you improperly excluded? 

A. Three. 

Q. Where is the great many you were talking about? 

A. Well, your recent question was for those receiving less 
than $2.13 an hour. 

Q. What was there in the NMTBA Exhibit No. 12 
which led you to conclude that you had been wrong in 
excluding your inventory verification employee? 


196 


A. The NMTBA questionnaire had attached to it Sec- 
tion 37, which went into a certain amount of detail regard- 
ing the duties and responsibilities of the covered employees. 

Q. Will you read to me from that attachment the words 
in it which caused you to reach a conclusion that you had 
- made a mistake in the B.LS. report? 

A. There is one here under 5H, Employees examining 
or inspecting materials, articles or supplies or equipment 
to be supplied to the Government. 

Q. But this fellow was not inspecting materials to see 
that they conformed to specifications; wasn’t he just count- 
ing them to see what your inventory was? 

A. That’s right. 

Q. What is there there that makes you think he ought 
to be counted? 

A. It doesn’t say he was supposed to be inspecting; to 
see that they conform to specifications. 

Q. Don’t you have a distinction or recognize a difference 
in your machine tools business for one business is an in- 
spector to see that the things live up to the specifications 
of the contract and another one is an inventory clerk to 
tell how many of them you had? Isn’t there such a distinc- 
tion in the way you run your business? 

A. Yes, we recognize that distinction. 

Q. Does this Section 37 talk about the inventory clerk 
or does it talk about the inspector? 

A. I am not aware that this makes a distinction. 

Q. Which paragraph is it that you were relying on? 

A. Five H. 

Q. Do you see anything in there about inventory clerks 
or people who count things? Doesn't that restrict itself to 
the inspecting of materials, articles, supplies, furnished 
under contract? 


A. It says “examining” and he examines the part to see 
that they conform to a certain part number and description, 
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and if they are in good condition he so notes it and re- 
ports it. 

Q. Don’t you think it isthe NNTBA questionnaire that 
you filled out wrong rather than the B.L.S. questionnaire, 
if the only purpose of his examining to see that it is there 
and counts as one? 

A. No, I don’t believe that I filled it out improperly. 

Q. After he has examined it is it necessary for him fur- 
ther to inspect it in order to reach his count of add one to 
the group? 

A. No. 

Q. So he is not employed both to examine and inspect; 
either one alone is enough for him? 

A. He is employed to examine, not inspect. 

Q. What does your engineering clerk do in your Ohio 
establishment? 

A. The engineering clerk maintains engineering files, 
orders time cards, makes weekly reports of all the engineer- 
ing hours applied to specific jobs, releases blueprints for 
manufacture as directed by the chief draftsman, and oper- 
ates the blueprint machine when the blueprint machine 
operator is not available; checks replacement parts num- 
bers against prints, and other record data to make sure they 
conform with the requirements of the customers. 

Q. He seems to have a wide missiling of duties, doesn’t 
he? 

A. They are quite related one to each other. 

Q. He could be a pretty hard fellow to classify under 
almost anybody's definition, couldn’t he? 

A. We have never had any difficulty classifying the du- 
ties, making a job description of his particular employee. 

Q. What wage did you pay the lowest paid covered 
worker in your Ohio establishment in April of 1961, a 
year after the B.L.S. report period? 

A. The same wage. There was no increase, $1.45 an 
hour. 
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Q. Then here again in your Ohio establishment there 
was no difference in your established minimum wages 
either in the payroll period selected by the B.L.S. or in the 
period one year later, was there? 

A. There was no difference in the —— 

Q. In your established minimum wages in your plant 
and the minimum wages actually paid; in the both periods 
you were actually paying your established minimum wage? 

A. No, that is not so. That is true for Avey. Now, we 
have to go back a minute. 

Q. Didn't you tell me there was no increase—what were 
you paying the inventory clerk in April of 1961? 

A. $1.45. 

Q. Was he actually working? 

A. Yes. 

Q. As I gathered from you, you were paying your estab- 
lished minimum wage in April of 1960 in your Ohio plant, 
were you not? 

A. No. I have not the records with me but I recollect 
that this inventory verification clerk is about in the middle 
of the grade. In other words, the lowest established rate 
for that employee would be less than $1.45. 

Q. Referring to the period one year later in April of 
1961 are you still paying him $1.45? 

A. Yes. 

Q. He has made no progress within his grade in that 
year? 

A. That is right. 

Q. How long does it take an inventory verification clerk 
to take one step up within his grade in your establishment? 

A. We evaluate the employees once a year. 

Q. Oh he failed to meet the test? 

A. He failed to get an increase. 

Q. He not only didn’t inspect them; he didn’t count 


them right, did he? (Laughter) 
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GOVERNMENT EXHIBIT NO. 1 


United States Department of Labor 
Office of the Secretary 
Washington, D. C. 


[41 CFR PART 50-202] 


Hearing to Determine Prevailing Minimum Wages in the 
Machine Tools Industry 


Pursuant to section 4 of the Administrative Procedure Act 
(60 Stat. 238; 5 U.S.C. 1003), notice is hereby given that a 
hearing to determine the prevailing minimum wages in the 
machine tools industry under section 1 of the Walsh-Healey 
Public Contracts Act (49 Stat. 2036, as amended; 41 U.S.C. 
35) will be held before a hearing examiner on Tuesday, Sep- 
tember 6, 1961 beginning at 10 o’clock a.m. in Conference 
Room B of the Departmental Auditorium on Constitution 
Avenue between Twelfth Street and Fourteenth Street, N. 
W., Washington, D. C. 

The machine tools industry is defined tentatively to in- 
clude the manufacture of power driven machines, not sup- 
ported in the hands of an operator when in use, that shape 
metals (1) by cutting away chips, such as boring, broaching, 
drilling, grinding, milling, honing, and polishing machines, 
and lathes and shapers; or (2) by pressing, forging, ham- 
mering, extruding, shearing, bending or die casting. The 
rebuilding of machine tools and the manufacture of parts 
specifically designed for such tools are also included. 

Excluded from the definition of machine tools are cutting 
tools, precision measuring tools, and attachments and acces- 
sories for machine tools; dies and tools; die sets and compo- 
nents, and subpresses; jigs and fixtures; gas and electric 
welding and cutting equipment; portable power driven 
handtools; automotive maintenance equipment; and rolling- 
mill machinery and equipment. 

Interested persons may appear at the time and place speci- 
fied herein and submit evidence as to the following subjects 
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and issues: (1) Any amendments which should be made to 
the tentative definition of the industry; (2) what are the 
prevailing minimum wages in the industry; (3) whether the 
geographic area of competition for contracts subject to the 
Walsh-Healey Act within this industry extends to all of the 
area in which the industry has its establishments, so as to re- 
quire an industry-wide wage determination or whether it is 
limited to smaller geographic areas (including the bound- 
aries of such areas) so as to require separate wage deter- 
minations for each such locality; and (4) whether there 
should be included in any determination for this industry 
provision for the employment of beginners or probationary 
workers at wages lower than the prevailing minimum wages 
and on what terms or limitations such employment should be 
permitted. 

Data relating to competition in this industry for contracts 
subject to the Walsh-Healey Public Contracts Act have been 
collected by the Department of Labor. Employment and 
wage data in this industry for the payroll period ending 
nearest April 15, 1960, have also been gathered. This in- 
formation will be submitted for consideration at the hearing 
and is now available to interested persons on request. 

Written statements may be filed with the Chief Hearing 
Examiner at any time prior to the hearing by persons who 
cannot appear personally. An original and three copies of 
any such statement shall be filed and shall include the rea- 
son or reasons for non-appearance. Such statement shall be 
under oath or affirmation and will be offered in evidence at 
the hearing. If objection is made to the admission of any 
such statement, the presiding officer shall determine whether 
it will be received in evidence. 

To the extent possible, the evidence of each witness and 
the sworn or affirmed statement of persons who cannot ap- 
pear personally should permit evaluation on a plant-by- 
plant basis, and state: (1) The number and location of ¢s- 
tablishments in the industry to which the testimony of such 
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witness or such written statement is applicable, (2) the num- 
ber of workers in each such establishment, (3) the minimum 
wage paid to covered workers (presently and, if possible, on 
April 15, 1960), and the number of covered workers at each 
such establishment receiving such wages, (4) the minimum 
wages paid to beginners or probationary workers in each 
such establishment, the scale of wages paid during proba- 
tionary periods, the length of such periods, and the number 
of workers receiving such wages, and (5) the identity of 
any product not now included in the definition of the indus- 
try which should be included and of any product now in- 
cluded which should not be included. 


The hearing will be conducted pursuant to the mules of 
practice for minimum wage determinations under the Walsh- 
Healey Public Contracts Act codified in 41 CFR Part 50-203. 


Signed at Washington D. C., this 
9th day of August, 1961. 


/s/ W. Wirrarp Wirtz, 
Acting Secretary of Labor. 


GOVERNMENT EXHIBIT NO. 2 
PRESS RELEASE 


Public Hearing September 6 on Minimum Wage Rates in the 
Machine Tools Industry 


Acting Secretary of Labor W. Willard Wirtz has called a 
public hearing in Washington, D. C., on September 6, 1961, 
to determine under the Walsh-Healey Public Contracts Act 
the minimum wage rates that prevail in the Machine Tools 
Industry. No prior determination has been made for this 
industry. 


The Act applies to employees working on Government 
supply contracts in excess of $10,000. It authorizes the Sec- 
retary of Labor to issue industry minimum wage determina- 
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tions on the basis of the minimum wages he finds to be pre- 
vailing. 


Government purchases in this industry under the Act 
amount to approximately $35 million annually. According 
to a survey made by the Department's Bureau of Labor Sta- 
tistics in April 1960, the industry employed a total of about 
68,000 workers in 287 establishments having 10 or more em- 
ployees. 


The hearing will commence at 10 a.m., September 6, in 
Conference Room B of the Departmental Auditorium, Con- 
stitution Avenue between 12th and 14th Streets, N. W., 
Washington, D. C. 


Interested persons are invited to participate in the hearing 
and furnish data showing minimum wages paid in the indus- 
try, the number of workers paid the minimum rates, the en- 
trance rates for beginners, the extent of competition among 
plants in different geographic areas, the adequacy of the 
proposed definition of the industry, and the changes in min- 
imum wages since April 1960. Subject to conditions set 
forth in the formal notice of hearing, persons unable to ap- 
pear personally at the hearing may file sworn statements with 
the Chief Hearing Examiner prior to the hearing. The ad- 
missibility of such statements may be objected to at the 
hearing. 


The notice of hearing, which contains the proposed defini- 
_ tion of the industry, is scheduled for publication in the Au- 
gust 15 Federal Register. Copies of this notice, as well as 
wage and employment data and information relating to com- 
petition in this industry for Government contracts which 
have been prepared by the Department, may be obtained 
from the Department’s Wage and Hour and Public Con- 
tracts Divisions. 
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GOVERNMENT EXHIBIT NO. 


Busse Ne, 
ow Badges SS2., 
DUREAU OF Lason statistics 
CASIERCTON 35, B.C, 


EARNINGS IN THE MANUFACTURE OF MACHINE TOOLS 
Ls COMPANY MDENTIFICATION: 


The survey covers establishments 
the manufacture of machine 
of the total value of sales 


. honing, and polishing machines; or (2) by pressings forg- 


ruding, shearing, bending or die casting metal into shape. The 
building of machine tools and the manufacture of parts specifically designed for 
euch tools are also included. 
Excluded from the definition of machine tools are Cutting tools, precision 
S attachments and accessories for machine tools; dies and tools; die sets and 
components, and subpresses; jigs and Gxtures; gas and electric welding and cutting 
equipment; portable power driven handtools; automotive maintenance equipment, and 
rolling-mill machinery and equipment, 
An "establishment" is generally defined as a single Physical location where busi- 
nese is or where services or industrial operations are performed; for 
example, a factory, mill, store, mine, or farm. Where a sing! 
tion comprises two or mo: p 
d nd which n 


wil rm, which may consist of 


iY 
one oF more establishments, It is also to be distinguished from organizational 
subunits, departments, or divisions within an establishment. 


MAJOR PROOUCTS: 


A Products covered by the survey as defined in Item I 


1, Enter the approximate percent of total dollar value of 1959 sales 
the entire establishment ac: for by products covered by the survey (include 


only products manufactured by the establishment). 
2. Lilet the more important products included in the percentage shown in 


A-1. 

rr 
————————— 
—eeeO OOOO 
3. Products _not_covered by the survey as defined in Item IT 


2. List the more important products included in the percentage shown in 


eo 
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‘TOTAL EMPLOYMENT NN THE ESTABLISEMENT: 


Enter the total number of employees receiving pay for any part of the payroll 
period ending nearest Apeil 15, 1960 - Include production (plant), office, 


sales, executive, adnunistrative, Pp sional employees. 


ALL ESTABLISHMENTS SHOULD COMPLETE ITEMS MI AND IV ABOVE. IF THE PERCENT OF TOTAL DOLLAR 
VALDE OF 2999 SALES REPORTED IN [TEM IA 5S 50 PERCENT OR MORE AND THE TOTAL NUMBER OF EM- 
PLOYEES REPORTED IN ITEM IV 5 10 OR MORE, COMPLETE THE REMAINDER OF THE QUESTIONNAIRE. IF NOT, 
PLEASE SOGN THE QUESTIONNAIRE ON PAGE 4 AND RETURN IT IN THE ENCLOSED ENVELOPE WHICH REQUIRES 
MO POSTAGE. 


wv. 


PAYROLL PERIOD COVERED: 
The data reported should be for one payroll period ending nearest Apeil 15, 1960 | 


Payroll period covered by this report: From 1960 to 1960. 
{Date} ate, 
COVERED EP LOTIENT IN THE ESTABLISHMENT: 


Exter the number of covered workers, as defined below, for the payroll period 
shown in Item V. 


WORKERS COVERED 
Ferthe parpooe of this survey, include for the entice establishment al! working fosemen and aoasupervisory workers 
assembling, packaging, inspecting, haodling, ot shipping; aad janitors work- 


A beginner a probecienary worier. for the perpose of this survey, is defined os a ecw employee in « covered 
occupation Wao, caring 00 onescation or training period, is paid less than the lowest grade experienced covered 
wetter me che plaae. 


WORKERS EXCLUDED 
workers receiving 
mentioned under 


eagurers (cogmeroom cuployees), firemen, repais shop crews, waichmen, , 
and jeaders aot wortsng stousd machines while im operation; aad (4) office, sales, executive, administrative, 
end peokesesoma! personne! 


Aa appreseice, tar coe porpose of this survey, ia defined 20» person who is employed ender a forme! wricten op- 
peesccesiup agreement which provides lor 0 creiaimg period of not less than 4,000 hours. 


a 
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DESTRSELTION OF COVERED BORKERS AS DEFINED IN ITEM VI BY STRAICHT-TIME HOURLY 
EARNINGS: 


URL Y RATE: ARS Y, 
ST ES 4 z 4 RFORP OVER ET K 


Em howtraetet voruers—A disect tally of workers can be made by straigh-time hourly rates and the eumber of 
workers at each serssghttime hotly tote emeted im the distribution, 


Enc salacet wartsss—le wil! be mecescary to compute the overage straight-time hourly earnings ler each salacied 
wereer. For have on 2 weeily solecy, devsde the weekly salary by the total sumber of scrsight-time hours ine 
eermal worewerk, For workers on 2 manthiy salary, the weekly salary can be determined by dividing the moachly 
ealacy by 4.34 (the enmber of weeks in on average month). 


Faw ine: 14 woteare—lt will be aaceseary to compute the oversge strnight-time hourly earnings for cach 
SSe iy Socieag taal wirnight ume earnings (inc loding production beauses) by total hows worked. tf produc 
tiem bewases ate gerd lat work periarmed ia mare than one goytoll peried, the hourly equivalent of ouch beauscs 
fas wore porlarmed dering che Aptsl poytell periad should be included ia the eussight-time hourly earnings. 1, ler 
exampia, tenes peyments were mada 08 June 30, 1960, lor wars pertermed dusting the monthe of April, May, and 
June, the banes poyment to each worker should be divided by the total eumbes of hows worked during this }-meoch 
persed, U beans poymente ler work perlormed desing che April peyrell peried have act os yet been compued or 
paid, the iggs bonus prict tw the peytoll period should be used to compete the houly equivalent for each al- 
fected wether. 
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VI _ DISTRIBUTION OF COVERED WORKERS AS DEFINED IN ITEM Vi BY STRAIGHT-TIME BOURLY 
EARNINGS:—Costioued 
(Enter the number of covered workers who received the stroighttime hourly earnings indicated) 
Hourly races 
(oe atraight-cime 
hourly earnings) 


(in cones 


7 
20k 2 a ———— 


y AVAILABLE 


VER LOREST ESTABLISHED JOB RATE (for covered markers exnlnding begiooem or probetlosary wertere): 


1 Ba jod rate has been established as a matter of company policy, or through 
negotiation with employee representatives, for the LOWEST GRADE covered 
jod in the establishment, enter the minimum hourly rate for a nonbeginner 
or worker in that job, regardless of whether it was actually 
paid during the payroll period. (If there is no established rate relating to 
the LOWEST GRADE covered job, enter “none".) 


f the minimam rate for the LOWEST GRADE covered job as shown in 
tem VII-1 was not actually paid during the payroll period, when was a 
worker last paid the minimum rate © for the LOWEST GRADE covered 
jod? 

© ‘The minimem rate in force at the time of payment to such workers. 


ES 


m™ 


or through 

hiring or starting rate, 
the payroll period. (If the: 
exter “none”.) 


Lf the lowest hiring or starting rate as shown in Item IX-1 was not actually 
paid during the payroll period, when was a worker last paid the lowest 
hiring or starting rate? * 


The minimum rate in force at the time of payment to such workers. 


3. Enter the period of time required for beginners or probationary workers to 
progress from the lowest established hiring or starting rate to the minimum 
rate for the lowest grade covered job, as shown in Item VII-1. 


ee LEE EEE ESE 


x GENERAL TACE INCREASES: 


Have any general wage rate increases (as distinguished from individual length of 
service or merit increases) become effective in your establishment since the 
payroll period for which wage data were supplied and July 15, 1960? Yes[_] No[_] 


. What was the increase in conte per hour applicable 10 ine ewe esbotionay 
‘wo: ire 


ported in tem VI for cove zy than beginners or probationary 
workers) at the lowest labor grade in your establishment? 


‘What was the increase in cents per hour to the lowest rate reported in 
Item VI for covered beginners or p: ry workers? 


——_—__ 


i a 


‘Name of person reporting Title Date 


Do you want a copy of the Bureau's summary on this survey? yesC]) noC_) 
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TABLE 2 (Supplement). Percentage distribution of covered worker’ in Oho masatactare of mathios tools 
Dy average vtraigh-time hourly earnings,’ United States, April 1960 


Straight-tume hourly carmage’ 
(ia conte) 


100 and wader 105 
105 and under 310 
310 and ender 115 
113 and ender 120 
120 and ender 125 


125 and wader 190 


Ng 


143 and ender 150 


150 and wader 155 
155 end under 160 
160 and ender 163 
163 and ender 170 
170 and under 173 


175 and ender 180 
an aes 
189 and ender 190 


190 and under 195 
195 and wader 200 


200 and under 203 


BEE 
iit 
EEE 
EEE 


Ete 
IEEE 
FEES 


3e8 


——— 
—_—_—_—_—_———— 
SE 
——$$<$<$<—$<—$<—<—$——- 
—_—_———— 
—_ 
——<$—$$$<—$—_—— 
ee 
—_—_ 
——$S$—$—$——— 
——_———_ 
o 
—$——_————— 
————— 
——$— 
am 
_—_—_——_ 
—_<—<$—$—$—$<—$<—<——— 
ee 
————$ 
—_ 
——_——_ 
SSE 
——— 
—————— ——— 


yee 

PEELE ELEEL 
HELE 

5 


| 


Mesaber of cotablichmmemte 
Member of workers 


Media rete 


H Emededes premium pay for overtime and for work on weehende, Relidaye, cad Inte chit. 
Lece then 0, 05 porsont, 


ry AVAILABLE 
jinal bound volume 


208 
GOVERNMENT EXHIBIT NO. 7 


Tepes cena of semananerense ent wevtece i tn meametnennce of mactine wate by ten tonne coe eameally 
pat co cereone Saamare (anesing Lagmnne Se Prenemneey ‘net Gama, Agee 11S 


EEER S¥GE 


oth Sisk Bsc’ 
r 


r 


§ 500 fobs oFb2 1893 


1 


, 
thE ESt. 


r 


5 


EE Gis8 S452 FGF 
ELBE Seth IEE 


rr 


e 


-~ 

ret a 
» 

™ - 

A bed 

ne 

-” cr 


NMTBA EXHIBIT NO. 11 
Workers Covered 


For the purpose of this survey, include for the entire estab- 
lishment all working foremen and nonsupervisory workers 
engaged in or connected with manufacturing, processing, 
fabricating, assembling, handling, inspecting, packaging or 
shipping, including draftsmen and technicians, freight ele- 
vator operators, employees supplying tools, and janitors 
working around machines while in operation. 


Workers Excluded 


For the purpose of this survey, exclude: (a) Apprentices, 
as defined below; (b) handicapped workers receiving less 
than the lowest grade covered worker in the plant; (c) em- 
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ployees whose duties are directed to maintenance of the 
plant, such as electricians, engineers (engine room employ- 
ees), firemen, repair shop crews, watchmen, maintenance 
men, telephone operators, and janitors not working around 
machines while in operation; and (d) office, clerical, sales, 
executive, administrative, and professional personnel. 


NMTBA EXHIBIT NO. 12 
NATIONAL MACHINE TOOL BUILDERS’ ASSOCIATION 


2139 WISCONSIN AVENUE WASHINGTON 7. D. C. 


WALSH-HEALEY MINIMUM WAGE PROCEEDING 
SURVEY OF MACHINE TOOL ESTABLISHMENTS 


GENERAL INSTRUCTIONS: 
A. DEFINITION: For the purpose of this survey, the machine tool industry 


power driven machines, not supported in the hands of ax 
metals 


2. Tae Rballding of machine tools, 
S-The manstactare of parts epeciocally covlipnd fer euch Son: 


formation reported on this 
CONNIENEA Connaah oni No information identified 


oo eo oe evr oy KB rgsag eri eek 
KENT, CONNECTICUL Walker 7: 


I—EMPLOYMENT 


Your answers to the questions below will enable Industry counsel to present factual 
Gata on employment conditions, especially as to the employment of new and inex- 
perienced employees who usually get hired at rates lower than those for experienced 


“BECINXERS ose new ond inexperienced covered, workers whe, during training peried, ore paid less than lowest 


II—LOWEST WAGE ACTUALLY PAID TO “COVERED” EMPLOYEES 


Your answers to Questions II and III will provide the factual data to indicate what 
the minimum wage paid to covered employees was and if that wage was the same as 
the lowest rate in your established rate structure. 


Ter doftnition of “ervered” and “begiemerd” ose Question I—Euploymant 
unpléasant work and produc- 


IN—LOWEST ESTABLISHED RATE IN THE RATE 
STRUCTURE FOR “COVERED” EMPLOYEES 


For 
pd reper ts a written 
undergo a train- 


SE period of two youre (4,000 
hours) nO ( 


IV—1959 SALES BREAKDOWN 
(Buciading intro-company selee) 
Eo Ee abossy: They wil so ow whether the Industry should seek regional 
determinations or if one nationwide minimum is indicated. 
If detailed records are not available, enter best estimates. 


Im per cent of 1959 Sales 
for the specific products 


Reture this questionnaire promptly to National Machine Teol Builders’ Association 
2139 Wisconsin Avense, X.W., Washington 7, D.C. 


WALSH-HEALEY MINIMUM W/GE PROCEEDINGS 
SURVEY OF MACHINE TOOL ESTABLISHMENTS 


Exhibit A - Excerpt from Rulings and Interpretations No, 3, Walsh-Healey 
Public Contracts Act, U. S, Department of Labor, Washington, 


D.C. 


Szcnow 37. EMPLOYEES COVERED BY 
THE ACT—IN PARTICULAR OCCUPA- 
TIONS 
‘The following employees have been beld to be 


meet the qualifications of executive, edministra- 
tive, or professional employees as defined in sec- 
tion 39, (a), below: 

(a) Technical workers closely associated with 
the productive processes involved in the manufac- 
ture of goods or commodities required by the 
Government, such as: 

(1) Laboratory technicians engaged in testing 
materials used in the productive processes neces- 
sary to the manufacture of the materials, sup- 
plies, articles, or equipment to be supplied to the 
Government, 


(2) Draftsmen engaged in the preparation of 
drawings, and operators of blueprint machines en- 


to the date of award for use by the manufacturer 
in producing the materials, supplies, articles, or 
equipment to be supplied to the Government. 

(3) Workers whose work subsequent to the date 
of award consists of building models and running 
tests of materials to be supplied to the Govern- 
ment. 

(4) anparens whe janis specie! dive See Coehe 


(3) Elevator men who operate elevators upon 
which materials used in the Government contract 
are moved from one floor to another, 

(e) Operators of cranes which are veed in mov. 


(¢) Employees who prepare instructions for 

, erection, maintenance, or repair to a0- 

company a commodity required under the con- 
trect. 


(f) Employees of the contractor who prepare 
charts and logbooks to record the operation of the 
apparatus required under the contract, when such 
charts or logbooks are demanded by the contract- 
ing offcer or are to be delivered to the Government 
under the contract. 

(9) Shipping employees. 

(A) Employees examining or ingpecting mate- 
rials, articles, supplies, or equipment to be sup- 
plied to the Government. 

(i) Time stody men who set the standard times 
and piece-work operations performed on the Gor- 
ernment contract. 

(j) Foremen supervising the performance of 
‘work on the Government contrect, and instructors 
of employees performing such work. Such em- 
ployees are covered where their work is directed 
to the performance of the Government contract, 
even though they do not operate machines, handle 
materials, or otherwise perform manual opera- 
tions in the production of the commodities called 
for by the Government contract. 

(&) Tool crib employees engaged in supplying 
necessary tools to employees working on the arti- 
cles required under the Government contract. 

(2) Dispatchers and trouble shooters whose 
duties are to expedite parts and materials to the 
Places and at the times needed for continuance 
of productive operations on the Government con- 
tract, 

(m) Truckers in the employ of an employer 
sabject to the Public Contracts Act including 
those mentioned in section 40, belo, are entitled 
to its benefits if they are engaged in: 

(1) Hauling to the plant materials or supplies 
to be incorporated into or used in the manufacture 
or processing of the ultimate product called for 
under the contract, 

(2) Tntraplant beuling of supplies or materials 
that are to be used in performance of the contract 
or of the commodities to be furnished under the 


5 
Z 
4 
Z 


T96T ST saquaydag 
UoFZPBToossy ,SLEPTING TOOL sUTYOMY TeAoOFZeN 2 a0TN0S 


roor testy | opt tssey_| 196 
| ht sues 


T96T THAdy puw O96T THIdy 
VLAN Aq pokoAms GaaXOTINA PUC SINANHSTIAVISA 
ARQanpul TOOL oUTYouN 


I FIdvi 


reciate 


Your cor- 

future wage cost. 

is being directed to our Executive Mailing 
dence. 


nifi 


in strict co! 


HERE SQRSQ SARK SASGS BSKs LEGsI BUGRd 26222 ERE 


IVE VEVST VETTE UVNVE VTNTT NNT TNT NTT 1914 
REREE EMGKG 48459 HENE6 SERED GEESE HE5SR RSEAT UEC 


the filling out of the attached 


EXECUTIVE who can fully app: 
the importance of correct and complete answers, especially 


rmine your 


assign 


aug @ eeeee a 
bi’ R BA9SH fl 


a4 & deed #e 


well dete 


THIS ONE IS IMPORTANT. 


Ba 
ie 
3) 

<2 38 
2g 3 
a 
35 
iGo ov? 
a 5 
ee 
> vu 
q4 
= 38 
4 > 
i: 
3 
3 
vo 
= 


NMTBA EXHIBIT NO. 17 
[Letterhead of National Machine Tool Builders’ Association] 
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questionnaires. 


questionnaire to an 
d to rates and wages. 
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Under the Walsh-Healey Public Contracts Act our Indus- 
try faces a minimum wage determination by the Secretary of 
Labor which may increase labor cost substantially. While 
the minimum wage thus determined must be paid only on 
Government contracts of $10,000 or more, it is obvious that 
a determination, if in excess of your present minimum rate, 
will permanently affect your entire payroll. 

The Walsh-Healey Public Contracts Act originally in- 
tended to exclude from Government business those compa- 
nies which paid substandard wages. It has now become a 
process by which the wages of about half of all establish- 
ments in an industry are raised by administrative fiat. 

To protect the machine tool industry’s interests in the cur- 
rent proceedings, NMTBA counsel need accurate answers 
to the attached questionnaire. 

The Secretary of Labor bases his determination on an 
analysis of the minimum wages of workers covered under the 
Act. “Covered” are not only production workers but also 
many employees, both hourly and salaried, in production- 
related jobs such as time clerks, blueprint machine opera- 
tors, and others who work on the production floor and whose 
rates may be lower than those for production workers. Once 
a determination is made, you will have to pay those em- 
ployees not less than the minimum determined by the Secre- 
tary. It is, therefore, of great importance that the rates and 
wages of these people be fully and correctly reported in the 
questionnaire. 

In checking the responses of several member companies to 
the Bureau of Labor Statistics questionnaire, we found that 
the exclusion of some of these “covered” workers led to the 
erroneous reporting of rates and wages which were as much 
as 40 cents higher than what should have been reported. 

We do not need to emphasize how serious the effect of 
such errors could be on our entire Industry. PLEASE 
HAVE THE QUESTIONNAIRE ACCURATELY COM- 
PLETED AND RETURNED PROMPTLY. 
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If you have any problems or questions, do not hesitate to 
call for help from NMTBA or counsel (phone numbers are 
given in the questionnaire). 


James A. Gray, 
Assistant Secretary-T reasurer. 


UNITED STATES DEPARTMENT OF LABOR 
Wage and Hour and Public Contracts Divisions 
[Caption omitted] 
Brief for National Machine Tool Builders’ Association 
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CONCLUSION 


Summarizing some of the more important industry recom- 
mendations: we respectfully urge, in the light of all the fore- 
going considerations, that the Secretary decline to make 
any determination based on the Government’s evidence on 
the record and instead order that an accurate resurvey of 
the machine tool industry be undertaken. We further rec- 
ommend that if any determination is to be made on the rec- 
ord, it should be based on the NMTBA survey results. 
Whatever evidentiary source constitutes the basis for a de- 
termination, we recommend that the Secretary employ the 
interquartile approach based on lowest established rates. 

We also recommend that any determination be on a re- 
gional rather than a nationwide basis. 


Respectfully submitted, 
/s/ James R. Patton, Jr., 


Counsel for National Machine 
Tool Builders’ Association. 


Covington & Burling 
701 Union Trust Building 
Washington 5, D. C. 


DEPARTMENT OF LABOR 


Division of Public Contracts 
[41 CFR Part 50-202] 
MACHINE TOOLS INDUSTRY 
Tentative Decision in the Determination of Prevailing 
Minimum Wages 
A complete record of proceedings held under sections 1 
and 10 of the Walsh-Healey Public Contracts Act (41 
U.S.C. 35 and 43a) to determine the prevailing minimum 
wages for persons employed in the machine tools industry 
has been certified by the hearing examiner. A tentative de- 
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cision, including a statement of findings and conclusions, as 
well as the reasons and basis therefor, on all material issues 
of fact, law, and discretion presented on the record, and any 
proposed wage determination, is now appropriate under the 
applicable Rules of Practice (41 CFR Part 50—203.21(b) ) 
and the Administrative Procedure Act (5 U.S.C. 1007(b) ). 


Definition. The notice of hearing (26 F.R. 7550) tenta- 
tively defined the machine tools industry to include the man- 
ufacture of power driven machines, not supported in the 
hands of an operator when in use, that shape metals (1) by 
cutting away chips, such as boring, broaching, drilling, 
grinding, milling, honing, and polishing machines, and lathes 
and shapers; or (2) by pressing, forging, hammering, ex- 
truding, shearing, bending or die casting. The rebuilding 
of machine tools and the manufacture of parts specifically 
designed for such tools are also included. 


Excluded from the definition of machine tools are cutting 


tools, precision measuring tools, and attachments and acces- 
sories for machine tools; dies and tools; die sets and compo- 
nents, and subpresses; jigs and fixtures; gas and electric weld- 
ing and cutting equipment; portable power driven hand- 
tools; automotive maintenance equipment; and rolling-mill 
machinery and equipment. 


Only one issue was raised concerning this definition. Evi- 
dence was presented at the hearing to the effect that in re- 
cent years various radically new types of machine tools have 
been put into production. These were referred to as “exotic” 
machine tools that shape metals by dissolving, eroding, va- 
porizing, or metallizing. A witness for the National Machine 
Tool Builders Association (N.M.T.B.A.) requested that the 
definition of the Machine Tools Industry be amended to in- 
clude the so-called “exotic” machine tools. I feel, however, 
that the record does not contain sufficient information con- 
cerning the wages paid to employees engaged in the manu- 
facture of these machine tools to warrant the amendment. 


Accordingly, I have decided to adopt without change the 
definition suggested in the notice of hearing. 

It appears appropriate to mention at this point that this 
decision eliminates the basis of the contention made by the 
National Machine Tool Builders Association that the failure 
to study the wages paid by this segment of the industry de- 
tracts from the reliability of the evidence of record concern- 
ing the remainder of the industry. Rather, it provides assur- 
ance that any wage determination which is made for this in- 
dustry will not be imposed upon a segment of the industry 
which was not studied. 

Locality. The next subject presented by the record is 
whether the geographic area of competition for contracts 
subject to the Walsh-Healey Act within this industry extends 
to all of the area in which the industry has its establishments 
so as to require an industry-wide wage determination or 
whether it is limited to smaller geographic areas so as to per- 
mit separate wage determinations for each such locality. 

There is substantial uncontradicted evidence on the rec- 
ord establishing that the locality in which the products of 
the machine tools industry are to be manufactured or fur- 
nished for any Government contract subject to the Walsh- 
Healey Public Contracts Act cannot be defined more nar- 
rowly than the entire area in which the industry operates. 
The evidence on this subject emanates from two sources. 
First, the Government presented extensive statistical data 
clearly showing that the competition for Government con- 
tracts in this industry has no regional bounds. Though the 
Government exhibit was criticized because its earlier drafts 
were found to need correction before it was introduced in 
evidence, the final draft provides a sound basis for an ap- 
praisal of the area of competition for Government business. 
Second, the witnesses called by the NMTBA, who repre- 
sented the management of various manufacturing establish- 
ments in the industry, testified that they shipped machine 
tools all over the nation. In view of this, and the absence of 
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any contrary evidence, I am satisfied that the above finding 
is warranted. 

Under these circumstances, an industry-wide determina- 
tion is essential in this tentative decision in order to achieve 
the purposes of the statute (Cf. the tentative decision in the 
Textile Industry, 17 F.R. 11197; Mitchell v. Covington 
Mills, Inc., 229 F. 2d 506, certiorari denied, 350 U. S. 1002, 
rehearing denied, 351 U. S. 934). 

Prevailing minimum wages. The Bureau of Labor Sta- 
tistics (BLS) prepared for use in these proceedings a com- 
prehensive survey of the minimum wages paid and estab- 
lished on April 15, 1960, by establishments with 10 or more 
employees in which the manufacture of machine tools con- 
stituted 50 percent or more of the total value of sales in 1959. 
The tables based upon this survey showed widely scattered 
minimum wage rates ranging from $1.00 an hour to $2.75 
an hour (and over) which were paid on April 15, 1960, by 
287 establishments employing 42,013 persons who were en- 
gaged in work of a type covered by the Act when performing 
on a contract subject to it. 

The NMTBA, persuaded that the BLS survey did not ac- 
curately reflect minimum wages in the industry and inter- 
ested in obtaining wage data more recent than April 1960, 
collected and introduced into the record minimum wage in- 
formation for April 1961 as well as for April 1960. How- 
ever, the Association contends that neither the BLS, nor its 
own, survey constitutes a solid foundation for a determina- 
tion and that a new survey should be conducted by the BLS 
based upon a more appropriate definition of “covered 
worker.” If this is not done, however, the Association re- 
quests that the determination be based on its, rather than 
the BLS, survey. 

One of the more important criticisms directed by the As- 
sociation at the BLS survey involves the definition in the sur- 
vey questionnaire of the types of workers subject to the 
Walsh-Healey Public Contracts Act. It is contended that 
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the definition of “covered workers” in the questionnaire was 
misleading and resulted in misinterpretations by the persons 
who answered them. The questionnaire defined “covered 
workers” to include “all working foremen and nonsupervis- 
ory workers engaged in processing, fabricating, assembling, 
packaging, inspecting, handling, or shipping; and janitors 
working around machines while in operation.” The thrust 
of the NMTBA criticism is that certain “production-con- 
nected” jobs covered by the Act were considered outside the 
scope of the survey by persons answering these question- 
naires. In support of this contention, the Association pro- 
duced witnesses representing 7 establishments, who testified 
that their companies mistakenly excluded certain low-paid 
covered workers when they answered the BLS questionnaire. 


The Association also argues that the BLS survey should 
have extended beyond plants whose sales of machine tools 
constituted 50 percent or more of their total sales. It asserts 


that in response to declining demand for machine tools and 
cfforts to diversify their activities, a number of larger ma- 
chine tool establishments failed to meet the 50 percent test. 
The testimony of the BLS witness regarding the survey con- 
ducted by that agency as well as the Association’s own sur- 
vey are cited in support of the statement. The exclusion of 
these large plants from the survey is held to have produced 
an inflationary bias since larger plants tend to pay lower min- 
imum wages. 


The Association further contends that rebuilders and parts 
manufacturers were not appropriately represented in the 
wage survey because the BLS did not consult two trade di- 
rectories (membership directories of the Machinery Dealers 
National Association and the American Machine Tool Dis- 
tributors Association) which purportedly listed these manu- 
facturers. The Association admits to its own failure to uti- 
lize these directories in the conduct of its own survey, noting 
that its limited facilities and anticipated “noncooperation” 
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on the part of rebuilders and parts manufacturers in filling 
out questionnaires made this course inadvisable. 


The NMTBA asserts that its wage survey was superior to 
that of the BLS in that it contained an expanded and alleg- 
edly more accurate definition of “covered worker,” which 
incorporated specific reference to blueprint machine opera- 
tors and draftsmen. It is contended that the BLS question- 
naire would not ordinarily have elicited responses for these 
particular covered workers, who are frequently found at the 
lowest plant wage levels. While the Association survey cov- 
ers only 56.8 percent of the establishments covered by the 
BLS survey, it is pointed out that the large proportion of em- 
ployment covered (89.5 percent of the covered employment 
survey by the BLS) permits the survey’s use for wage deter- 


mination purposes. 


The Association’s contentions regarding the percentage of 


sales test and the failure of BLS to utilize two additional di- 
rectories do not constitute grounds for disqualifying the BLS 
survey. . 


The 50 percent of sales test has been consistently utilized 
in wage surveys conducted for determination purposes and 
provides assurance that the determination for an industry 
does not reflect wages paid by establishments whose produc- 
tion is principally directed in other industry channels. In 
addition, there is no persuasive evidence of record support- 
ing the Association’s contention that the proportion of larger 
machine tool establishments excluded from the BLS survey 
by virtue of the 50 percent test was higher than for smaller 
plants. The record also contains no information regarding 
the minimum wage practices of such establishments, al- 
though the Association had collected such data. In view of 
the lack of factual support in the record for the Association’s 
allegations, I am not willing to disqualify a wage survey con- 
ducted under the same 50 percent standard which has con- 
sistently and satisfactorily been employed in the past. 
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Nor am I satisfied that the compilation of a mailing list 
without the assistance of the two directories of dealers and 
distributors, which the Association asserts ought to have been 
used, has resulted in an unrepresentative wage survey by vir- 
tue of inadequate coverage of rebuilders and parts manufac- 
turers. Since establishments of this type are classified in the 
same Standard Industrial Classification groups as manufac- 
turers of machine tools proper, their names were included in 
the lists of manufacturers of industry products furnished to 
the BLS by State Unemployment Compensation agencies. 
Since the mailing lists were also compiled from notices of 
Government awards furnished to the BLS by the Wage and 
Hour and Public Contracts Divisions, as well as a list of pro- 
ducers furnished by the NMTBA, there is added assurance 
that the wage survey coverage of these producers was repre- 
sentative and adequate. As noted earlier, the Association, 
despite its concern over the failure of BLS to utilize the two 
additional directories, found it was unable to use those direc- 
tories beneficially in the conduct of its own survey. 

Another alleged failure of the survey was that the ques- 
tionnaire definition of exempted “apprentice” was not as 
restrictive as the one used in the regulations of the Depart- 
ment, which are used for enforcement purposes (29 CFR 
Part 521). A comparison of the regulations with the ques- 
tionnaire definition reveals, however, that the criticism is un- 
justified. The definition in the questionnaire is a concise 
summary of the basic requirements contained in the regula- 
tions of the Department. It is clear that any bona fide ap- 
prenticeship program which met the definition provided in 
the questionnaire could with no difficulty meet the other 
technical requirements in the Department’s regulations. 

While the first three criticisms of the BLS survey offered 
by the Association are not persuasive, the evidence and argu- 
ment which it offers regarding the definition of “covered 
workers” appear to contain some merit insofar as blueprint 
machine operators and draftsmen are concerned and I have 
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been persuaded to exclude workers engaged in these two oc- 
cupations from the scope of any determination based upon 
the BLS wage survey. The testimony of Association wit- 
nesses indicates that covered workers of the seven plants dis- 
cussed whose wages fell below the minimums reported to the 
BLS were blueprint machine operators and draftsmen. Ac- 
cordingly, I have concluded that the BLS survey forms an 
accurate and reliable basis for determining the prevailing 
minimum wage in the rest of this industry. 


The NMTBA survey contains several serious inadequacies 
which disqualify it from use in preference to the BLS survey. 
The Association’s survey is far less comprehensive. It cov- 
ered only 163 establishments as compared to the 287 sur- 
veyed by the BLS. While its inclusion of covered employ- 
ment was almost as great as that of the BLS, it omitted large 
numbers of small establishments which tend to pay higher 
minimum wages. Moreover, it is clear that the Association 
survey included workers who are not covered by the Public 
Contracts Act, such as time clerks and other employees com- 
ing within the phrase “and other similar production-related 
workers.” In addition, the questionnaire did not contain the 
detailed instructions necessary to inform the respondents 
how to calculate production bonuses. The Association’s 
questionnaire did not confine its application to firms engaged 
in manufacturing, as opposed to merchandising, machine 
tools. As a result of these factors, the Association’s survey 
contained a downward bias. 

The deficiencies, which disqualify the Association survey 
from consideration as representative of prevailing minimum 
wages in the industry as a whole, are not as applicable to 
blueprint machine operators and draftsmen. Accordingly, 
it is not necessary that these workers be deprived of the pro- 
tection afforded by the Walsh-Healey Public Contracts Act 
since the Association survey, which was carefully directed 
toward obtaining minimum wage information for these oc- 
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cupations, is available to determine their prevailing mini- 
mum wages. 

Before making my findings as to the levels of prevailing 
minimum wages in the industry, for blueprint machine op- 
erators and draftsmen as well as for other covered workers, 
it is necessary to consider the appropriateness of a tolerance 
for beginners. 

Based upon the very limited use of beginners or probation- 
ary workers in this industry, both the representatives of labor 
and management agreed that no special provision should be 
made for the employment of beginners or probationary 
workers at wages lower than the prevailing minimum wage 
for other workers. Therefore, the exemptive authority pro- 
vided for by section 6 of the Act, under which a tolerance 
for beginners or probationary workers may be granted, will 
not be exercised. 


In ascertaining the prevailing minimum wage, the NM 


TBA has urged me to place reliance on the “interquartile” 
technique and on lowest established rates, as contrasted with 
lowest rates actually paid. Both standards are defended on 
their own merits but are asserted to be especially appropriate 
to the present proceeding by virtue of the alleged depressed 
state of the industry and consequent abnormally high wage 
structures. Application of the interquartile technique to 
data collected by the Association on lowest rates actually 
paid in April 1961 indicates to the Association a prevailing 
minimum wage for the industry of between $1.39 and $1.49. 
If the interquartile technique is rejected in favor of the 
median standard, the Association urges that the actually 
paid median minimum wage of $1.60 reported in its survey 
for plants weighted by employment should be found to be 
prevailing, rather than the $1.70 median minimum for es- 
tablishments accorded equal weight. The former is urged 
in preference to the latter because the Association’s survey 
covered a much higher proportion of the industry’s employ- 
ment than it did of its establishments, as well as because of 
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.an alleged upward distortion caused by the use of actually 
paid minimums in the case of a depressed industry. If its 
wage survey should be rejected as a basis for a determination 
in favor of the BLS survey, the Association urges reliance 
upon both the interquartile technique and lowest established 
rates so as to yield a determination of $1.50. Both of these 
standards have been fully discussed and rejected in recent 
minimum wage determinations (e.g., the tentative decision 
in the metal business furniture and storage equipment indus- 
try, 25 F.R. 12363, and the tentative decision in the manifold 
business forms industry, 26 F.R. 5898). I do not believe 
that the Association has set forth compelling reasons requir- 
ing the adoption of either or both of these standards. While 
the machine tools industry may be said to be in a depressed 
state compared to the production peaks reached during 
World War II, the Korean hostilities, and the following few 
years, the record indicates that while there may be substan- 
tial unutilized manufacturing capacity, the April 1960 pay- 
roll period reflected one of the highest levels of employment 
in the last four years. This latter period appears to be of 
sufficient length to warrant designation as “normal,” at least 
in the sense of permitting the establishment of a reasonable 
accord between minimum wages actually paid at that time 
and those likely to be paid in the near future. This conclu- 
sion is borne out by the BLS wage survey, which indicates a 
discrepancy of no unusual magnitude between actually paid 
and established minimum wages. 


The AFL-CIO, on the other hand, interprets the BLS sur- 
vey as indicating that the prevailing minimum wage was 
$1.80 an hour on the survey date. It argues that the rate 
paid the one lowest paid worker in an establishment should 
not be the sole measure of minimum wages paid by that es- 
tablishment. It urges that the prevailing minimum wage 
attributed to a large establishment which employs hundreds 
of workers should not be based on a minmum wage paid to 
only one person whose wages may not be representative of 
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the lower end of the plant’s wage structure. It contends that 
the prevailing minimum wage determination should be made 
at least in part on the basis of the first significant concentra- 
tion of workers in each establishment. Since the BLS survey 
provides data which establishes that 49.1 percent of the es- 
tablishments employing 57 percent of the covered workers 
have no nonbeginners or fewer than one percent of their 
nonbeginners who are paid less than $1.80 an hour, it con- 
cludes that this wage is more representative of the minimum 
wages paid in this industry on the survey date. I reject this 
method of determining prevailing minimum wages because 
I cannot arbitrarily exclude the wages paid to any covered 
worker from consideration in viewing the minimum wages 
paid by an establishment when I am seeking to determine a 
prevailing minimum wage which will be enforced with re- 
spect to all employees in an establishment performing on a 
contract subject to the Act. 

Based upon the conclusions I have reached thus far, Iam 
satisfied that the BLS survey table, which shows the distribu- 
tion of establishments and workers in the manufacture of 
machine tools by the lowest rate actually paid to covered 
workers (including beginners), presents the only appropriate 
foundation for a determination of the prevailing minimum 
wage in this industry for all persons covered by the Act, ex- 
cept blueprint machine operators and draftsmen, and that 
it lends itself to the same method of statistical interpretation 
that has been used by the Secretary of Labor for the past 
several years. A rate of $1.73 an hour appears, on the basis 
of this table, to be the most representative of the minimum 
wages paid in the industry (in April 1960) as a whole, since 
53.3 percent of the establishments employing 52.2 percent of 
the covered workers in this industry paid no covered worker 
less than $1.73 an hour on that date. 

In view of the fact that blueprinters and draftsmen will 
not be covered by this rate, for the reasons previously dis- 
cussed, there remains the question of what is the prevailing 
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minimum wage for these workers. As previously mentioned, 
the most direct evidence with respect to this point is the 
NMTBA survey. My analysis of the survey with respect to 
minimum wages actually paid in April 1961 indicates a pre- 
vailing minimum wage of $1.65 for blueprint machine op- 
erators and draftsmen. The representative character of 
this rate is indicated by the fact that 56.4 percent of the es- 
tablishments in the survey employing 45.5 percent of the 
covered workers paid no such worker less than this amount. 

Both the representatives of labor and management have 
pointed out that the prevailing minimum wage has risen 
since April 1960. The record contains evidence that straight- 
time average hourly earnings have risen over 13 cents. On 
the basis of this evidence, the AFL-CIO has concluded that 
the prevailing minimum wage was 13 cents higher at the 
time of the hearing than it was in April 1960. On the other 
hand, the NMTBA argues that the prevailing minimum 
wage has risen only 5 cents since April 1960, basing this con- 
clusion on the increases in median minimum wages shown in 
their own survey as well as on the increases granted between 
April 15 and July 15, 1960, by certain establishments in- 
cluded in the BLS wage survey. 

The evidence of record does not support the conclusion of 
labor representatives. The 13-cent increase in straight-time 
average hourly earnings which occurred between April 1960 
and April 1961 is so far in excess of the data on minimum 
wage increases contained in both the BLS and the Associa- 
tion surveys as to raise serious doubts of its usefulness as an 
index of increases in the minimum wage. While I have no 
doubt of its accuracy in reflecting average hourly earnings, 
it appears reasonable to attribute its high level to the sharp 
contraction in the industry’s employment in this period ac- 
companied, as it no doubt was, by disproportionate layoffs of 
employees of lesser seniority and skills and, consequently, of 
lower straight-time average hourly carnings. 

While I have concluded in a number of proceedings that 
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the prevailing minimum wage may reasonably be assumed 
to have increased by at least the amount indicated by appli- 
cation of the percentage increase in average hourly earnings, 
I am satisfied, for the reason above stated that the figure of 9 
cents, which this method yields in the present proceeding, 
also overstates the actual increase in the prevailing minimum 
wage. On the other hand, the five cents suggested by the 
NMTBA appears to reflect minimum wage increases granted 
to blueprint machine operators and beginning draftsmen, 
which classifications of employees will not be covered by the 
determination based on the BLS survey. Insofar as the 
NMTBA survey relating to workers covered by the BLS sur- 
vey are concerned, however, it must be borne in mind that 
it contains the deficiencies previously discussed. Thus, it 
understates the increases in prevailing minimum wages of 
the workers to be covered by the determination based on the 
BLS survey. 


Taking into consideration all the evidence, I conclude 
that the prevailing minimum wage has increased by 7 cents 
for workers other than blueprint machine operators and 
draftsmen up to the date of the hearing. Since my finding 
as to the prevailing minimum wage for blueprint machine 
operators and draftsmen is based upon an April 1961 survey, 
and in the absence of information on subsequent increases, 
I propose no post-survey adjustment for these workers. 


The AFL-CIO has recommended that in making a pre- 
vailing minimum wage determination I should take into con- 
sideration the prevailing minimum costs to employers of 
paid leave and various private welfare plans. In an effort 
to implement this suggestion, statistics regarding the costs 
and prevalence of such benefits were offered in evidence, 
from which the AFL-CIO concluded that a 22-cent an hour 
additional increase in the wage determination was war- 
ranted. 


Although these benefits appear to be an important part of 
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the compensation which accrues to employees in this indus- 
try, I find that such benefits cannot be viewed as a part of a 
“prevailing minimum wage” rate under the Walsh-Healey 
Act. In view of the fact that Congress has directly stated in 
the overtime provisions of the Fair Labor Standards Act of 
1938 (29 U.S.C. 207) its opposition to the inclusion of these 
benefits as a part of an employee’s “regular rate,” and since 
the general overtime regulations established under the 
Walsh-Healey Act (41 CFR 50-201.103) require a similar 
interpretation of an employee’s “basic hourly rate,” I deem 
it inappropriate to include these benefits as a part of the 
employee’s “prevailing minimum wage” under the Walsh- 
Healey Act. 


Counsel for NMTBA expressed objection at the hearing 
to the proposal to reduce the delay in effective date of the 
final decision from 30 to 7 days. This objection was on the 
ground that no previous determination for this industry had 
been made. Since that time, a minimum wage provision 
has been made applicable to this industry (September 26, 
1961 (26 F.R. 9042) ). No evidence was introduced in sup- 
port of the objection, and it was not repeated in the brief 
filed after the hearing. For the reasons fully stated in the 
final decisions for the paper and pulp and manifold business 
forms industries (26 F.R. 7698, 7699), this tentative deci- 
sion finds good cause to provide a 7-day delay in the effec- 
tive date of the final decision. 


Proposed determination. Accordingly, upon the findings 
and conclusions stated herein, pursuant to authority under 
the Walsh-Healey Public Contracts Act (49 Stat. 2036; 41 
U.S.C. 35 et seq.), and in accordance with the Administra- 
tive Procedure Act (60 Stat. 237; 5 U.S.C. 1001 et seq.), 
notice is hereby given that I propose to amend Title 41 of 
the Code of Federal Regulations, Part 50-202, by the addi- 
tion of § 50-202.28 to read as follows: 


234 
$50-20228 Machine Tools Industry. 

(a) Definition. (1) The machine tools industry is de- 
fined to include the manufacture of power driven machines, 
not supported in the hands of an operator when in use, that 
shape metals (i) by cutting away chips, such as boring, 
broaching, drilling, grinding, milling, honing, and polishing 
machines, and lathes and shapers; or (ii) by pressing, forg- 
ing, hammering, extruding, shearing, bending or die cast- 
ing. The rebuilding of machine tools and the manufacture 
of parts specifically designed for such tools are also included. 

(2) Excluded from the definition of machine tools are 
cutting tools, precision measuring tools, and attachments and 
accessories for machine tools; dies and tools; die sets and 
components, and sub-presses; jigs and fixtures; gas and elec- 
tric welding and cutting equipment; portable power-driven 
handtools; automotive maintenance equipment; and rolling- 
mill machinery and equipment. 

(b) Minimum wages. The minimum wage for persons 
employed in the manufacture or furnishing of the products 
of the machine tools industry under contracts subject to the 
Walsh-Healey Public Contracts Act shall be $1.65 an hour 
for those employees engaged exclusively in the occupations 
of blueprint machine operator or draftsman, and $1.80 an 
hour for those employees engaged in other occupations. 

Within twenty-one days from the date of publication of 
this document in the Feperat RecIsTER, interested parties 
may submit written exceptions, together with supporting 
reasons, to the decision set out herein. Exceptions should be 
directed to the Secretary of Labor and filed with the Chief 
Hearing Examiner, Room 4414, United States Department 
of Labor, Washington 25, D. C. 

Signed at Washington D. C., this 26th day of January 
1962. 

ARTHUR J. GOLDBERG, 


Secretary of Labor. 
[F.R. Doc. 62-1026, Filed, Jan. 30, 1962; 8:50 a.m.] 
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EXCEPTIONS TO TENTATIVE DECISION 
KINGSBURY MACHINE TOOL CORPORATION 


Keene, New Hampshire 
February 9, 1962 
Honorable Arthur J. Goldberg 
Secretary of Labor 
c/o Chief Hearing Examiner 
Room 4414, U.S. Dept. of Labor 
Washington 25, D. C. 


Walsh-Healey Public Contracts Act 
Dear Secretary Goldberg: 


We wish to file the following exceptions to the proposed 
minimum wage determination for the machine tool industry. 


1. The $1.65 rate should include such production-con- 
nected workers as painters and snaggers, tool crib and stock- 


room attendants, and hand truckers, in addition to the blue- 
print machine operators and draftsmen already included 
here. The normal rate ranges for these jobs are normally 
lower than for machine operators. 


2. Beginners and probationary workers should be ex- 
cluded from the minimum wage of either $1.65 or $1.80. 

We disagree that there is a “very limited use of beginners 
or probationary workers in this industry.” In our survey 
report of April 1960 to BLS we reported 37 beginners and 
probationary covered workers with rates of $1.35 to $1.60 
out of a total employment of 343. 


Perhaps the industry survey may have shown that there 
were few such people employed at that time. Certainly busi- 
ness in the industry at that time was far from good. No in- 
dustry has many beginners when business is poor or going 
down. But any industry has them when business is good or 
improving. Evidence to the contrary is rather ridiculous in 
machine tools or in any other industry. 
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If you do not exclude beginners from this minimum wage, 
we think you will seriously hurt youngsters right out of 
school. 

When we (or any other machine tool builder) need to 
hire men we have our choice of— 


A. Experienced workers who can start to produce in a 
short time. 


B. Workers with limited experience or education in a 
technical institute who require some months of training to 
learn the necessary skills. 


C. Youngsters out of high school with limited potential 
where a formal apprenticeship training program is unsuit- 
able. 


D. Youngsters out of high school suitable for a formal 
apprenticeship training period. 


The proposed minimum wage determination excludes 
group D from the $1.80 rate and that is good. If we have 
to pay $1.80 to the others, group A is first choice, B is second, 
and C is third. 

For years we have hired “kids” right out of high school, 
let them work their way through the shop, and learn new 
skills. Today many of our best men are from that group. 

Soon we hope to hire graduates of a new technical insti- 
tute that the N. H. Legislature recently approved and au- 
thorized funds for. We appeared at two hearings to sup- 
port that measure, because we want to have some of them 
come and work for us. 

But older, more experienced workers resent it if these 
“kids” start at $1.80. With a $1.80 minimum we would 
have to cut back on such programs. 

Please don’t price beginners and probationary workers out 
of the opportunity to learn good-paying skills. Please ex- 
clude them from the minimum wage for the probationary 
period. After all it won’t be a long time before we either 
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. 


have to pay them $1.80 or else let them go. If you set a 
limit on the probationary period we hope for 18 months. It 
often takes that long in this industry. 


Respectfully, 
KINGSBURY MACHINE TOOL CORPORATION 
E. J. Kincssury, Jr. 


EXCEPTIONS TO TENTATIVE DECISION 
JONES & LAMSON MACHINE COMPANY 
Springfield, Vermont 


Honorable Arthur J. Goldberg 
Secretary of Labor 
Washington 25, D. C. 

c/o Chief Hearing Examiner 
U. S. Department of Labor 
Room 4414 

Washington 25, D. C. 


Dear Mr. Secretary: 


This letter constitutes our written exceptions to your tenta- 
tive decision in the determination of prevailing minimum 
wages for the machine tool industry as published in the 
“Federal Register” for January 31, 1962. 

The Jones & Lamson Machine Company takes serious 
issue with many of the conclusions drawn in your decision 
and, further, cannot agree with many of the methods and 
procedures by which the Government attempted to form 
a factual basis for its determination. Much of our criticism 
has already become a part of the record, so we see no useful 
purpose in reiteration. 

However, the determination is seriously deficient in a few 
important respects and our following comments and excep- 
tions will be limited to these specific areas: 


4. Dual Mintmums 


The Secretary has set, tentatively, $1.65 as the minimum 
wage for blueprint operators and draftsmen, and $1.80 for 
all other covered workers. These two levels are a complete 
distortion of what we, in our own experience, find to be 
proper job evaluations. For example, what the Secretary is 
saying is that a floor sweeper in a Walsh-Healey situation 
must receive no less than $1.80 per hour, while a draftsman, 
with, perhaps years of experience, need receive (in the ab- 
sence of other forces) only $1.65 per hour to meet Govern- 
ment requirements. Certainly, the Secretary does not con- 
tend that these two positions should be grouped together as 
similar in job content which is the normal criterion used in 
establishing job classifications and rate ranges. 


We urge that the $1.65 bracket be expanded to include 


all production-connected workers where negotiated rate 
ranges are traditionally below the level established for pro- 
duction workers, thereby maintaining reasonable rate rela- 
tionships which have been negotiated over the years at the 
bargaining table. 

This determination comes at a particularly critical time 
in the technological history of our country—a history in 
which machine tools have played the vital role. We strongly 
urge the Secretary to include the above four recommenda- 
tions in his final determination. 


Yours truly, 
JONES & LAMSON MACHINE COMPANY, 


H. H. Wurrmore, 
President. 
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EXCEPTIONS TO TENTATIVE DECISION 
BROWN & SHARPE MANUFACTURING COMPANY 


The Honorable Arthur J. Goldberg 
Secretary of Labor 

c/o Chief Hearing Examiner 
Walsh-Healey Public Contracts Act 
Room 4414 

United States Department of Labor 
Washington 25, D. C. 


Dear Secretary Goldberg: 


Brown & Sharpe Mfg. Co. herewith submits specific ex- 
ceptions to the tentative decision in the Determination of 
prevailing minimum wages in the machine tool industry. 
While we join with the National Machine Tool Builders 
Association in its efforts to have certain general changes 


made in this tentative proposal, we find that certain specific 
proposals will create a real hardship on New England ma- 
chine tool builders and particularly on our companies here 
in the State of Rhode Island. 


The most important exception is taken to the decision to 
include beginners or probationary workers in the same min- 
imum wage applied to other workers. In the period from 
1950 to 1953, this company trained thousands of inexpe- 
rienced workers in the metal working trades. These were 
not apprentices but machine operators trained in vestibule 
and on-the-job training courses. Since 1956 it has been un- 
necessary to train new workers, as with the decrease in per- 
sonnel we were able to draw upon former employees al- 
ready trained. This year, however, it begins to appear that 
once again we will be faced with the problem of training 
new employees, and unless rates lower than the proposed 
minimum of $1.80 are allowed, this company cannot afford 
the training programs which will be necessary, not only to 
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this industry, but of considerable importance to the entire 
State where the retraining of unemployed is a real problem. 


The second exception is taken to the limitation on the 
$1.65 minimum which applies only to Blue Print Machine 
Operators and Draftsmen. We respectfully submit that 
there are other “production-related workers” who should 
fall in this category as their classifications have always been 
considered on the same level as Blue Print Machine Opera- 
tors. This includes production related clerical workers, ele- 
vator operators, and janitors working around machinery. 


The third exception relates to the serious impact that this 
order will create unless it is installed over a gradual period 
of time. The impact in our lower rated jobs is severe and 
will require considerable reclassification and negotiations to 
make the necessary changes in our rate schedules. We re- 
spectfully recommend that the amounts necessary to reach 
any new minimunss should be allowed by a series of increases 
similar to the installation of the new federal minimum wage. 
It is our feeling that we should be granted at least one year 
before the full requirements of the minimum wage deter- 
mination is made effective. 


We ask your serious consideration of these exceptions in 
order that New England companies may still find it possible 
to accept government contracts. 


Yours sincerely, 
BROWN & SHARPE MFG. CO. 


Henry D. SHarpe, JR. 
President. 
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EXCEPTIONS TO TENTATIVE DECISION 
THE FELLOWS GEAR SHAPER CO. 


Honorable Arthur J. Goldberg 
Secretary of Labor 

c/o Chief Hearing Examiner 

Room 4414 

United States Department of Labor 
Washington 25, D. C. 


Dear Mr. Secretary: 


An unjustified Walsh-Healey minimum wage determina- 
tion for the machine tool industry can cause serious reper- 
cussions to an industry already strangled by foreign competi- 
tion and depressed business conditions. It is no secret that 
machine tool firms in the United States are operating at 
50% capacity and that the major portion of our foreign 
shipments are not the result of our superior technology or 


competitive prices, but are the result of better delivery dates 
offered by United States firms. The machine tool firms, 
other than in the United States, are operating at full capac- 
ity and therefore their delivery dates are much longer than 
ours. 

A minimum wage determination of $1.80 an hour for 
covered production workers in the machine tool industry is 
reasonable. 

A minimum wage determination of $1.65 an hour for 
covered production-connected workers is reasonable. The 
Secretary, quite wisely, selected a $1.65 minimum for blue- 
print operators and draftsmen. We solicit that this mini- 
mum be extended to other covered production-connected 
workers. In this manner, our job evaluation classifications 
established and developed over the years through sound col- 
lective bargaining or through progressive company policy 
would not be destroyed. 

We also feel that a tolerance for beginners must be estab- 


242 


lished. An industry operating at 50% capacity obviously 
has few beginners, but, as business prospects improve, the 
hiring of unskilled workers must be at beginner rates. Be- 
ginner rates were not in the BLS or NMTBA surveys due to 
the low employment levels and they must be recognized as 
a serious problem. 

We respectfully request that your serious consideration of 
the two above points will result in a final determination 
slightly modified as suggested. 

Very truly yours, 
THE FELLOWS GEAR SHAPER COMPANY, 
Epwarp W. MILLER, 
President. 


EXCEPTIONS TO TENTATIVE DECISION 
BRYANT CHUCKING GRINDER COMPANY 


Springfield, Vermont 


Honorable Arthur J. Goldberg 


United States Department of Labor 
Washington 25, D. C. 


Dear Mr. Secretary: 


This letter constitutes our written exceptions to your tenta- 
tive decision in the determination of the prevailing mini- 
mum wage for the Machine Tool Industry, as published in 
the Federal Register for January 31, 1962. 


The Bryant Chucking Grinder Co. has no choice but to 
take issue with many of the conclusions drawn in your tenta- 
tive decision, and we cannot agree to certain methods and 
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procedures by which our Government attempts to form the 
basis for its determination. For the sake of brevity, we will 
limit our comments and exceptions to the following specific 
areas. 


1. Tolerances for Beginners. The omission of tolerances 
for learners and beginners in your final determination would 
have a serious impact on our Company and others in the 
area. Our industry requires high degrees of skill. We are 
located in a rural area without ready access to trade schools, 
technician courses, etc. Also, we are in an area where all 
of the industry requires the same degrees of skill and are 
subject to the same fluctuations in business activity. There- 
fore, when business improves, the available manpower be- 
comes scarce, and when business contracts, many skilled em- 
ployees leave the area. The result is that we are constantly 
employing unskilled labor as beginners and learners, training 
them on the job at our expense. These beginners require a 


training period of from three to twelve months, during which 
time they should not receive the same rate of pay as skilled 
employees. In slack times, such as in 1960, we would be 
reduced to our basic force of skilled workers, and would not 
have any beginners. Now, however, we have seven and must 
increase the number substantially. 


We submit, therefore, that a suitable tolerance should be 
included whereby beginners are not covered under the Act. 


2. Dual minimum. The Secretary has made a tentative 
determination of $1.65 for the minimum wage for blueprint 
operators, and draftsmen, and $1.80 for all other covered 
workers. To the best of our knowledge, this is the first time 
that more than one minimum wage has been set for any in- 
dustry and we do not believe this to be the intent of the 
Walsh-Healey Act. We, therefore, submit that only one 
minimum wage rate should be established and that this rate 
be no more than $1.65. Establishing a single minimum at 
this level would do away with certain inequities under the 
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dual minimum whereby a sweeper in our plant would have a 
higher minimum wage than a draftsman. 


If, however, the Secretary’s final determination is a dual 
rate, then the $1.65 bracket should be expanded to include 
all production-connected workers where the existing rate 
ranges are historically below the level established for pro- 
duction workers, and which would thereby maintain rea- 
sonable rate relationships that have been established over 
the years. The $1.65 bracket would then include such jobs 
as janitors, truckers, sweepers, and tool crib attendants in 
addition to blueprint operators and draftsmen. 


3. Effective Date. The Secretary has determined that 
the effective date would be seven (7) days after the final 
determination. We submit that this would create a hard- 
ship to our Company and that the effective date should be 
at least thirty (30) days after the final determination, in 


order that we may make the required adjustments in a sound 
and orderly manner. 


Other areas in which we are in disagreement include the 
countrywide determination as opposed to a regional deter- 
mination, the median standard applied to lowest rates ac- 
tually paid instead of the interquartile technique, and that 
any determination places our industry at a further disadvan- 
tage with our foreign competitors. In these areas we are 
already on record through our Association and there is no 
need to elaborate on them in this letter. 


We strongly urge the Secretary to consider the above 
points in his final determination. 
Very truly yours, 
H. A. Busu. 
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EXCEPTIONS TO TENTATIVE DECISION 
THE EASTERN MACHINE SCREW CORPORATION 


Honorable Arthur J. Goldberg 
Secretary of Labor 

c/o Chief Hearing Examiner 

Room 4414 

United States Department of Labor 
Washington 25, D. C. 


Dear Mr. Secretary: 


This letter will give you our written objections to your 
tentative decision in the determination of prevailing mini- 
mum wages for the machine tool industry as published in 
the “Federal Register” for January 31, 1962. 

The Eastern Machine Screw Corporation takes serious 
issue with many of the conclusions drawn in your decision, 
and we cannot agree with many of the methods and pro- 
cedures by which the Government attempted to form a 
factual basis for its determination. 

We will not endeavor to try and impress upon you the 
conditions prevailing in other parts of the country but will 
try to point out what we think affects our region, which is 
the New England States, and the effect it may have on the 
economy of the New England States. 


* * * * * 
3. Tolerances for the Handicapped. 


Nowhere in the tentative decision could we find any pro- 
visions for handicapped workers nor provisions for taking 
care of our older employees who are no longer able to per- 
form their normal duties. At the present time these num- 
bers are not large, but we feel that some tolerance is required 
to enable us to offer our older employees some inducement 
or employment in categories where their receding abilities 
can be handled properly. We look upon this requirement 
due to the fact that in our company the average age of all 
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of our factory workers is 58 years, which means that we have 
a number of employees well over the 65-year bracket and 
ranging up to as high as 72 and 74 years. 

Under the present tentative determination we are being 
handicapped and penalized by endeavoring to keep our 
senior employees employed when they have gone well past 
the requirement age. We believe a tolerance to take care 
of senior employees be made in the final determination for 
dual minimums. As set forth in the present tentative deter- 
mination, a janitor or a floor sweeper may receive a mini- 
mum pay of $1.80 per hour because he would fall in the 
class of a covered worker. What we cannot understand is 
why the distinction between a sweeper and a draftsman, 
while in the normal consideration of facts a draftsman is 
normally a much higher skilled man than a sweeper. We 
certainly cannot understand how the job content of the 
sweeper and the job content of a draftsman under any job 
evaluation program could figure out where the content of 
these jobs would permit a floor sweeper to receive a higher 
classification than a draftsman who has had many years of 
experience and training before he became a qualified drafts- 
man. 

We urge the Secretary to reconsider his tentative deter- 
mination and allow us to continue to adequately set our 
labor rates in accordance with our collective bargaining pro- 
cedures that we have pursued with the United Steelworkers 
of America since 1938 instead of imposing upon us wage 
factors which will make us non-competitive in our industry 
if we perform work for the United States Government, either 
as a prime contractor or as a sub-contractor. We do not 
feel that it would be justifiable for us to have to operate with 
two wage rates, one to cover the portion of our employees 
who might fall under the Walsh-Healey Act, and the other 
group who would not fall under the minimum rates as set 
forth in the tentative decision rendered so far. 

At the present time it looks to us as if we should start to 
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think about realigning our business and eliminating several 
jobs in our company so as to qualify to do business in a sane 
and sensible manner. This we would very much dislike hav- 
ing to do, however, we may be forced to do it because the 
greatest number of our employees work on products which 
do not fall within the classifications set forth in your tenta- 
tive determination, and if we were to raise all of our em- 
ployees’ wages to conform with the tentative determination 
and maintain the job ratios in our job evaluation program as 
we currently have them it would make these lines of prod- 
ucts highly expensive to manufacture and our prices for the 
products would be way out of line with our competition. 

This determination comes at a particularly critical time in 
the machine tool industry which has played a vital role in 
developing the standard of living that we enjoy in the United 
States. It also comes at a time when both industry and 
labor have been requested by the President of the United 
States to work together in order to try to maintain prices in 
order to stabilize the economy of the country. It would seem 
to me that this determination does not conform to state- 
ments that were made at one of the major labor conventions 
where the Secretary of Labor asked that labor modify its 
demands for increased wages within the gains of productiv- 
ity. It would appear that these determinations have counter- 
manded the President’s request and, also, the statements by 
the Secretary. 

It is our hope that a survey will be made which will con- 
tain all the facts and figures of the industry before any wage 
determination is set forth by the Department of Labor. 


Very truly yours, 
THE EASTERN MACHINE SCREW CORP., 
Cartes W. WEsSON, 
President. 


cc: Hon. Thomas J. Dodd, U.S.S. 
cc: Hon. Prescott S. Bush, U.S.S. 
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UNITED STATES DEPARTMENT OF LABOR 
Wage and Hour and Public Contracts Divisions 

[Caption omitted] 

EXCEPTIONS OF THE NATIONAL MACHINE TOOL 


BUILDERS’ ASSOCIATION TO THE TENTATIVE 
DECISION AND BRIEF IN SUPPORT THEREOF 


TABLE OF CONTENTS 
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STATEMENT OF EXCEPTIONS 


NMTBA exceptions to the two determinations of the min- 
imum wages for persons employed in this industry at $1.65 
and $1.80 an hour, as previously described, and to the sub- 
sidiary finding upon which they are based, are as follows: 


A. The findings that there is sufficient basis in law, fact 
and discretion on the record to permit the Secretary to fix 
two minimum wages for covered employees in the same in- 
dustry. 

B. The finding that the BLS table showing distribution by 
lowest wages actually paid presents “the only appropriate 
foundation for a determination of the prevailing minimum 
wage in this industry for all persons covered by the Act, ex- 
cept blueprint machine operators and draftsmen.” 

C. The finding “that the BLS survey forms an accurate 
and reliable basis for determining the prevailing minimum 
wage in the rest of this industry.” 

D. The exclusion by the Secretary of the wages of “pro- 
duction-connected” employees covered by the Act in deter- 
mining a prevailing minimum wage for covered employees 
in an establishment. 

E. The finding that “the NMTBA survey contains sev- 
eral serious inadequacies which disqualify it from use in 
preference to the BLS survey” despite the subsequent find- 
ing that the NMTBA survey constitutes a sound evidentiary 
basis, in contrast to the BLS survey, for fixing the prevailing 
minimum wage for lower paid covered employees in the in- 
dustry. 

F. The decision “to adopt without change the definition 
[of the machine tool industry] suggested in the notice of hear- 
ing” despite uncontradicted evidence that the Government 
survey had not included an important portion of the ma- 
chine tool industry. 

G. The finding that there exists sufficient probative data 
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in the record on the basis of which the Secretary can law- 
fully make a nationwide determination. 


H. The finding that the 50% of sales tests as utilized in 
the BLS survey, as distinguished from the generally accepted 
“principal product” test used by the Bureau of Census and 
other Government agencies, was not prejudicial to the in- 
dustry. 


I. The finding that the definition of “apprentice” in the 
BLS survey questionnaire is “a concise summary of the basic 
requirements contained in the regulations” and that “St is 
clear that any bona fide apprenticeship program which met 
the definition provided in the questionnaire could with no 
difficulty meet the other technical requirements in the De- 
partment’s regulations.” 


J. The finding that there are no “compelling reasons” re- 
quiring the adoption of either the interquartile technique or 


the use of lowest established rates “or both of these stand- 
ards.” 

K. The finding that the April, 1960, payroll period re- 
flects “normal” employment conditions in the industry suf- 
ficient to permit “the establishment of a reasonable accord 
between minimum wages actually paid at that time and 
those likely to be paid in the near future.” 


L. The finding that the five-cent increase proposed by the 
NMTBA “understates the increases in prevailing minimum 
wages of the workers to be covered by the determination 
based on the BLS survey.” 


M. The finding that the Secretary has “good cause to pro- 
vide a 7-day delay in the effective date of the final decision.” 


* * * * * 
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TITLE 41—PUBLIC CONTRACTS 
Chapter 50—Division of Public Contracts, 
Department of Labor 


PART 50-202—MINIMUM WAGE DETERMINATIONS 
MACHINE TOOLS INDUSTRY 


Miscellaneous exceptions have been filed criticizing the 
findings and conclusions expressed in the tentative decision 
determining prevailing minimum wages in the machine tools 
industry (27 F.R. 898). 

The National Machine Tool Builders’ Association (NMT 
BA) objects to the denial of their request to add certain 
kinds of “exotic” machine tools to the definition of the in- 
dustry. The request was denied because the record did not 
contain information concerning the wages paid to employees 
engaged in the manufacture of these machine tools. The 
NMTBA does not dispute this finding, but argues that the 
adoption of the tentative decision would result in providing 
the manufacturers of “exotic” machine tools with a com- 
petitive advantage over manufacturers of the machine tools 
covered by the definition. I find no basis in the record for 
such apprehension. These new tools are new devices with 
substantial usage in the manufacture of newer products 
which are not susceptible of manufacture by conventional 
machine tools. There can be no doubt which type of tool is 
required by the terms of any invitation for bids. The record 
is devoid of evidence indicating the existence of substantial 
competition between exotic and other machine tools or the 
possibility of significant competitive advantage accruing 
from the exclusion of the former from the scope of the de- 
termination. This exception is overruled. 

The NMTBA has also taken exception to the wage deter- 
mination because it provides one minimum wage rate for 
blueprint machine operators and draftsmen and another 
minimum wage rate for all other covered workers. It con- 
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tends that the Walsh-Healey Act authorizes only one mini- 
mum wage determination for each industry. 

This exception stems from NMTBA’s effort to show that 
the definition of “covered workers” used in the Government 
wage survey was inadequate and misleading, and caused em- 
ployers to omit large numbers of covered employees from 
their responses to the survey questionnaire. At the hearing, 
NMTBA produced evidence showing (1) that some blue- 
print machine operators and draftsmen, commonly paid 
substantially less than the minimum wages generally paid to 
other covered workers, were mistakenly excluded from con- 
sideration by respondents to the questionnaire, and (2) that 
such workers were employed throughout the industry, but in 
very small number. The record made at the hearing did not 
disclose that other covered employees in “supplementary” 
classifications were also erroneously excluded from the ques- 
tionnaire responses, or that more than a very small number 
of blueprint machine operators and draftsmen were omitted 
by reason of the industry’s misunderstanding. 

The Act provides the Secretary of Labor with authority 
to determine “* * * prevailing minimum wages for persons 
employed on similar work or in the particular or similar in- 
dustries * * *.” The NMTBA points out that an opinion 
was expressed in a wage determination for the men’s hat and 
cap industry in 1937 to the effect that the Act authorizes 
the fixing of only one minimum wage in an industry (2 F.R. 
1335). That interpretation of the Act was, however, aban- 
doned a year later when that determination was amended to 
provide for two minimum wage rates; one for employees 
whose tasks were “subservient and supplementary to the 
basic productive processes of the industry” and the other for 
other minimum wage workers (3 F.R. 224). Since that 
time the Secretary has, in appropriate cases, exercised his 
authority to determine more than one prevailing minimum 
wage for a particular industry based upon certain of its oc- 
cupational, competitive, and manufacturing characteristics 
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(41 CFR, Part 50-202). Furthermore, it is well settled that 
the Act permits a determination of prevailing minimum 
wages in a particular industry as well as for similar work 
within that industry (Mitchell v. Covington Mills, Inc., 229 
F. 2d 506, certiorari denied, 350 U. S. 1002, rehearing de- 
nied, 351 U. S. 934; Allendale Co. v. Mitchell, 12 WH Cases 
760, certiorari denied, 351 U. S. 909). 

For the reasons discussed in the tentative decision as well 
as those discussed in this final decision, I conclude that a de- 
termination providing for one prevailing minimum wage 
rate for blueprint machine operators and draftsmen, and 
another for all other minimum wage workers in the ma- 
chine tools industry is both authorized by the Act and war- 
ranted by the evidence, and shall, therefore, be established. 

Several individual companies have taken exception to the 
fact that no special provisions have been made for the em- 
ployment of handicapped workers or beginners in the ma- 
chine tools industry. Provisions for the employment of work- 
ers whose earning capacity is impaired by age or physical or 
mental deficiency or injury, are contained in the general 
regulations under the Walsh-Healey Public Contracts Act (41 
CFR 50-201.1102). Provision is also made for the employ- 
ment of bona fide apprentices at special minimum rates (41 
CFR 50-201.1103). Any provision for the employment of 
beginners, as distinguished from bona fide apprentices, in 
this industry would require the basing of the prevailing mini- 
mum wage for non-beginners upon the evidence of wages 
paid to covered workers in the industry exclusive of begin- 
ners. This would, in all likelihood, result in the determina- 
tion of a prevailing minimum wage higher than that con- 
tained in the tentative decision. Based upon the very lim- 
ited use of beginners in the industry, as well as the absence 
of any contentions by counsel for the NMTBA or labor either 
at the hearing, in their post-hearing proposals, or in their 
exceptions to the tentative decision, that a beginner’s toler- 
ance be established, I find it inappropriate to make a sep- 


254 


arate wage provision for beginners in this final determina- 
tion. 

Counsel for the NMTBA takes exception to the proposal 
in the tentative decision to reduce the delay in the effective 
date of the final decision from thirty to seven days. He 
points out that a formal press release dated after the hearing 
expresses an intent to provide a seven-day delay in effective 
date, and that certain other final decisions provide a thirty- 
day delay in effective date after a seven-day delay was orig- 
inally proposed. In those determinations this issue was not 
presented for consideration at the hearings. Here, however, 
the issue was fully considered at the hearing, as the tentative 
decision reveals. The objections to the shortened delay in 
effective date are overruled. 

Many of the other exceptions merely repeat contentions 
fully discussed in rulings of record, including the tentative 
decision. Some of them do not relate to the material issues 
of fact, law, and discretion presented by the evidence of rec- 
ord in this proceeding. Though not all of the remaining 
ones were deemed of sufficient persuasiveness to merit dis- 
cussion in the tentative decision, none are new in the sense 
that they were not considered in the preparation of that de- 
cision. Each exception has been carefully considered. None 
appears to warrant further discussion here. Each is over- 
ruled. Each finding and conclusion, together with the rea- 
son and basis therefor which is expressed in the tentative de- 
cision is hereby made final. 

Accordingly, upon the findings and conclusions stated 
herein, pursuant to authority under the Walsh-Healey Pub- 
lic Contracts Act (41 U.S.C. sec. 35 et seq.), and in accord- 
ance with the Administrative Procedure Act (5 U.S.C. 
1001), Title 41 of the Code of Federal Regulations, Part 50- 
202, is hereby amended by the addition of § 50-202.28 in the 
manner indicated below. 

For the reasons stated in the tentative decision for this in- 
dustry (27 F.R. 901) and in the tentative decision for the 
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motors and generators industry (27 F.R. 1916), I find good 
cause to and do hereby make this determination effective 
seven days after publication of this document in the Fep- 
ERAL REGISTER. 

The new § 50-202.28 of Title 41 of the Code of Federal 
Regulations shall read as follows: 


§ 50-202.28 Machine tools industry. 


(a) Definition. (1) The machine tools industry is de- 
fined to include the manufacture or furnishing of power 
driven machines, not supported in the hands of an operator 
when in use, that shape metals (i) by cutting away chips, 
such as boring, broaching, drilling, grinding, milling, hon- 
ing, and polishing machines, and lathes and shapers; or (ii) 
by pressing, forging, hammering, extruding, shearing, bend- 
ing or die casting. The rebuilding of machine tools and the 


manufacture of parts specifically designed for such tools are 
also included. 


(2) Excluded from the definition of machine tools are 
cutting tools, precision measuring tools, and attachments 
and accessories for machine tools; dies and tools; die sets and 
components, and subpresses; jigs and fixtures; gas and elec- 
tric welding and cutting equipment; portable power-driven 
handtools; automotive maintenance equipment; and rolling- 
mill machinery and equipment. 

(b) Minimum wages. The minimum wage for persons 
employed in the manufacture or furnishing of products of 
the machine tools industry shall be $1.65 an hour for those 
employees engaged in the occupations of blueprint machine 
operator or draftsman, and $1.80 an hour for those em- 
ployees engaged in other occupations. 

Signed at Washington, D. C., this 13th day of May 1963. 

W. Wittarp Wirtz, 
Secretary of Labor. 
[F.R. Doc. 63-5252; Filed, May 15th, 1963; 8:49 a.m.] 
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UNITED STATES DEPARTMENT OF LABOR 
Wage and Hour and Public Contracts Divisions 
[Caption omitted] 
MOTION FOR RECONSIDERATION 
including request for extraordinary relief from seven-day 


effective date. 
I. Introduction. 


The determination of May 16, 1963, discloses that it was 
rendered on the assumption that the Bureau of Labor Statis- 
tics survey of wages in this industry produced information as 
to the wages paid to all classes of employees covered by the 
Walsh-Healey Act except only “a very small number” of em- 
ployees in the classification known as blueprint machine op- 
erators and draftsmen. 

The determination makes it altogether plain that it was 
solely because the Secretary assumed that only “a very small 
number” of workers was excluded from the BLS survey that 
he relied upon the survey for the finding of the minimum 
wage for all covered employees save for blueprint machine 
operators and draftsmen. 

It is equally plain that the same assumption led the Secre- 
tary to take the wholly unprecedented step of determining 
one minimum wage for all classes of employees except blue 
print machine operators and draftsmen and another mini- 
mum wage for those two categories. Thus, for the first 
time in the history of the Act the Secretary has determined 
not “the” prevailing minimum wages for covered employees 
—as required by Section 1(b) of the Act, 41 U.S.C. § 35(b) 
—but two different minimum wages, one for two categories 
of employees and another for all others. 

But, as we will point out, that crucial assumption is incor- 
rect. It reflects a most serious and basic misconception of 
the record herein. Indeed, since the submission of our briefs 
and exceptions, the Department of Labor itself has so re- 
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vised its form of questionnaire as to disclose the mistake be- 
yond peradventure. 

We submit that the reason the Secretary’s erroneous as- 
sumption has not been corrected is that only in the final de- 
cision did the Secretary make it known that he considered 
the number of workers excluded by the BLS survey to be a 
relevant fact, or that the supposed existence of this fact was 
the basis for his departure in this case from the settled rule 
that no covered workers will be excluded from considera- 
tion in determining the prevailing minimum wage for a de- 
fined industry. Interested parties have not until the present 
time had notice that this fact goes to an issue deemed mate- 
rial. Nor have they had opportunity to address argument 
to the issue in order to demonstrate the clear error in the 
Secretary’s finding. 


We feel that it is incumbent upon us, before it is too late, 
to invite this mistake to the Secretary’s attention and to re- 


quest the opportunity to be heard regarding this and oher 
errors in this proceeding. 


We are confident that the Secretary, upon reconsideration, 
will find it necessary to take further action in this matter. In 
all probability, in that case, most if not all of the legal ques- 
tions raised by the determination now calling for judicial re- 
view will disappear or become too insignificant to warrant 
litigation. 

* * * * * 

The case of blueprint machine operators is illustrative of 
the error caused by the BLS survey. These workers com- 
monly work in their company’s administrative offices. The 
BLS survey directed employers not to report the wages of 
“office personnel.” These workers were quite naturally con- 
sidered to be within that exception and their wages were 
not reported (Tr. 464, 494, 533, 554, 626). 


* * * * * 
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Conclusion 

For the reasons stated above, NMTBA moves that the 
Secretary reconsider the final decision in this case, and that 

(1) the final decision be withdrawn and the hearing re- 
opened to permit the submission of evidence, exceptions and 
written and oral argument upon the issues discussed here- 
in; and 

(2) the effective date of the final decision be postponed 
in any event until June 15 and for such time thereafter as 
shall be necessary to permit the Secretary to consider and to 
rule upon this motion. 


[Signatures omitted] 


EXHIBIT C—TO MOTION FOR 
RECONSIDERATION 
BLS 2787 


U. S. DEPARTMENT OF LABOR 
BUREAU OF LABOR STATISTICS 
Washington 25, D. C. 

EARNINGS IN THE MANUFACTURE OF 
CONSTRUCTION MACHINERY AND EQUIPMENT 


* * * * * 


VL COVERED EMPLOYMENT IN THE 
ESTABLISHMENT: 
Enter the number of covered employees, as defined be- 
low, for the payroll period shown in item V. 


Employees Covered 
For the purpose of this survey, include all working fore- 
men and nonsupervisory employees engaged in or connected 
with receiving, manufacturing, processing, fabricating, as- 
sembling, handling, inspecting, packaging or shipping, in- 
cluding draftsmen and technicians, blueprint machine oper- 
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ators, freight elevator operators, employees supplying tools, 
and employees cleaning machines or removing waste result- 
ing from their operation, whose duties are essential to the 
efficient or continued use of the machines. 


Employees Excluded 

For the purpose of this survey, exclude: (a) Apprentices, 
as defined below; (b) handicapped employees receiving less 
than the lowest grade covered employee in the plant; (c) 
employees whose duties are directed to maintenance of the 
plant, such as electricians, engineers (engineroom employees), 
firemen, repair shop crews, watchmen, maintenance men, 
telephone operators, and general custodial workers; and (d) 
office, clerical, sales, executive, administrative, and profes- 
sional personnel. 

An apprentice, for the purpose of this survey, is defined as 
a person who is employed under a formal written apprentice- 
ship agreement which provides for a training period of not 
less than 4,000 hours. : 


* * * * * 


ADDENDUM 
to BLS 2787 
The definition of “employees covered” as used in Item VI 
includes not only workers who are paid on an hourly basis 
but may also include some employees who are paid on a 
salary basis. In addition to the examples given in Item VI, 
covered work includes: 
Activities performed directly on or with material 
which is or will be incorporated into the end products 
(or any of their components): Loading, unloading, 
checking, testing, hand trucking, moving, degreasing, 
material expediting, stock chasing, and sorting; 
Certain activities which provide direct and imme- 
diate guidance for production operations such as: Trac- 
ing, blueprint messenger service, shellacking of special- 
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ized wooden patterns, testing materials, production 
planning, and operations performed by employees some 
of whose duties are covered even though part of their 
duties involve a clerical function. 


UNITED STATES DEPARTMENT OF LABOR 
Wage and Hour and Public Contracts Divisions 


[41 CFR PART 50-202] 
DENIAL OF MOTION FOR RECONSIDERATION 


The National Machine Tool Builders’ Association (NMT 
BA) has moved that the final decision determining prevail- 
ing minimum wages for the machine tools industry (41 CFR 
50-202.28; 28 F.R. 4898) be withdrawn or that its effective 
date be postponed. The final decision alluded to evidence 
introduced by NMTBA at the hearing to the effect that some 
blueprint machine operators and draftsmen paid less than 
the minimum wages paid other covered workers were mis- 
takenly excluded from consideration by respondents to the 
Bureau of Labor Statistics’ wage survey questionnaire. It 
commented that this evidence was to the effect that these 
workers “were employed throughout the industry, but in 
very small number.” The motion for reconsideration as- 
sumes that the description of the number of such workers as 
“very small” is the only reason a separate prevailing mini- 
mum wage was determined for them. As there was no men- 
tion of the number of such workers in the tentative decision 
proposing a separate determination for blueprint machine 
operators and draftsmen, NMTBA urges that it has been 
denied the tentative decision required by the Administra- 
tive Procedure Act (§ 8(a), 5 U.S.C. § 1007(a) and the 
Rules of Practice governing these proceedings (41 CFR 50- 
203.21(a) and (d)). NMTBA then takes issue with the 
description, “very small number,” and demands that the 
hearing be reopened. 
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The fundamental error in the NMTBA motion lies in its 
assumption that the number of such workers was the sig- 
nificant reason for determining a separate rate for them. 
The reason for determining a separate rate for them was 
fully stated in the tentative decision, where, as NMTBA 
points out, there is no comment concerning their number. 


Finally, NMTBA renews its protest against the provision 
for a seven-day effective date and questions again the au- 
thority to determine two prevailing minimum wages for a 
single industry. These questions were both discussed in the 
tentative decision. The reasons and conclusions there ex- 
pressed were adopted in the final decision. No good pur- 
pose would be served by repeating that discussion here. 


The motion for reconsideration is denied. 


Signed at Washington, D. C., this 
Ist day of July, 1963. 


W. Wittarp Wirtz, 
Secretary of Labor. 
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AFFIDAVIT 
City of Rockford, State of Illinois (ss.) 


H. F. Collins, being first duly sworn, deposes and says: 


1. I am Vice President of Barber-Colman Company, a 
corporation incorporated under the laws of the State of 
Illinois, U. S. A., with its principal place of business in Rock- 
ford, Llinois. Said company is a manufacturer of machine 
tools, including hobbing machines, hob sharpeners, and tex- 
tile machinery, cutting tools, electrical control equipment 
and air distribution products. 


* + * * * 


3. My company currently employs 11 covered workers* 
at wages less than those specified in the said determination 
of the Secretary of Labor. The wages of these employees 
and the occupations in which they are employed are as 


Hourly Number of 
Rate Paid Workers 


/s/ H. F. Corins. 
[Notarization omitted] 


* As used herein, “covered workers” are employees who, on informa- 
jon and belief, are “persons employed in the manufacture or furnish- 
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AFFIDAVIT 
City of Cambridge, Commonwealth of 
Massachusetts (ss.) 


Daniel R. Weedon, being first duly sworn, deposes and 
says: 

1. I am Assistant Manager of The Blanchard Machine 
Company, a corporation incorporated under the laws of 
Massachusetts with its principal place of business in Cam- 
bridge, Massachusetts. Said company is a manufacturer of 
machine tools, including surface grinding machines. 


* * * * * 


3, Of the approximately 170 covered workers* employed 
by my company 33 are employed at wages less than those 
specified in the said determination of the Secretary of Labor. 
The wages of these employees and the occupations in which 
they are employed are as follows: 

Hourly Number of 
Job Classification Rate Paid Workers 
Clerks, Helpers, Toolcrib 
14 
$1.70—$1.75 8 
$1.50—$1.55—$1.60 13 
My company only rarely hires experienced workers. Virtu- 
ally all new workers employed by my company in the ordi- 
nary course of business are paid at the initial training rate of 
$1.50 per hour. 
* * * * * 
/s/ DantEL R. WEEDON. 


[Notarization omitted] 


* As used herein, “covered workers” are employees who, on informa- 
tion and belief, are “persons employed in the manufacture or furnish- 
ing of products of the machine tools industry” within the meaning of 
the said determination. Upon information and belief, they are the 
workers whose wages would be affected if the said determination were 
applied against my company. 
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AFFIDAVIT 
State of Vermont, County of Windsor (ss.) 


Nicolaas A. Leyds, being first duly sworn, deposes and 
says: 

1. I am Vice President and General Manager of Bryant 
Chucking Grinder Co., a corporation incorporated under the 
laws of Vermont with its principal place of business in 
Springfield, Vermont. Said company is a manufacturer of 
machine tools, including precision grinders. 

* + + * * 


3. Fourteen of the approximately 350 covered workers* 
currently employed by my company are employed at wages 
less than those specified in the said determination of the Sec- 
retary of Labor. The wages of these employees and the oc- 
cupations in which they are employed are as follows: 


Hourly Number of 
Job Classification Rate Paid Workers 


1 
1 
1 
1 
2 
1 
1 
1 
1 
1 
2 


1* 
* (Part-time) 


/s/ Nicoraas A. Leyps. 
SS [Notarization omitted] 
As used herein, “covered workers” are employees who, on informa- 
belief, are “persons employed in the manufacture or furnish- 
sick gota ok ht cuadiine ole waaay within the meaning of 
said determination. Upon information and belief, they are the 
workers whose wages would be affected if the said determination were 
applied against my company. 
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AFFIDAVIT 
City of Springfield, State of Vermont (ss.) 

W. E. Millikin, being first duly sworn, deposes and says: 

1. I am Treasurer of The Fellows Gear Shaper Com- 
pany, a corporation incorporated under the laws of Ver- 
mont with its principal place of business in Springfield, Ver- 
mont. Said company is a manufacturer of machine tools, 
including cold forming machines, gear shapers and hobbers. 

* * * * * 

3. About 70 of the approximately 600 covered workers* 
employed by my company are employed at wages less than 
those specified in the said determination of the Secretary of 
Labor. The wages of these employees range from $1.49 to 

$1.79 an hour. The wages and occupations of these em- 
ployees are listed and described in Appendix A hereto, which 
is incorporated by reference herein. 

* * * * * 


/s/ W. E. Micurn. 


[Notarization omitted] 


Appendix A 
To Affidavit of W. E. Millikin, June 17, 1963 


Covered Workers 


Job Classification 


Trucker (Motor) 
Grinder Operator—Hole 


* As used herein, “covered workers” are employees who, on informa- 
tion and belief, are “persons employed in the manufacture or furnish- 
ing of products of the machine tools industry” within the meaning of 
the said determination. Upon information and belief, they are the 
workers whose wages would be affected if the said determination were 
applied against my company. 


Mill Operator—Power 
Mill Operator—Power 
Oiler—Millwright 
Painter—Sprayer (Rubber) 
Painter—Sprayer (Rubber) 


Carpenter 
Service & Set-Up Man (Grinders, etc.) .. 


Electrician—Production (Wireman) .... 
Grinder Operator—Surface (Traverse) 
Grinder Operator—Surface (Traverse) 
Grinder Operator—Surface (Traverse) 


Lathe Operator—Engine 

Lathe Operator—Turret—Chuck 
Lathe Operator—Turret—Chuck 
Lathe Operator—Turret—Chuck 


1 
1 
1 
2 
2 
1 
3 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
2 
1 
1 
2 
1 
1 
1 
1 
1 
1 
1 
3 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 


Number of 
Job Classification Rate Paid Workers 


Mill Operator—Power 
Mill Operator—Power 
Mill Operator—Power 
Mill Operator—Power 


Stock Selector—Stock Room 
Stock Selector—Stock Room 
Trucker (Electric) 

Trucker (Hand) 


pee pet ND OD ee pet et et ND et 


AFFIDAVIT 
City of Rockford, State of Illinois (ss.) 


Alan C. Mattison, being first duly sworn, deposes and 
says: 

1. I am Chairman of Mattison Machine Works, a cor- 
poration incorporated under the laws of Illinois with its 
principal place of business in Rockford, Illinois. Said com- 
pany is a manufacturer of machine tools, including surface 
grinding machines. 


* * * * * 


3. Of the approximately 300 covered workers* now em- 
ployed by my company, 42 are employed at wages less than 
those specified in the said determination of the Secretary 
of Labor. The wages of these employees and the occupa- 
tions in which they are employed are as follows: 


* As used herein, “covered workers” are employees who, on informa- 
tion and belief, are “persons employed in the manufacture or furnish- 
ing of products of the machine tools industry” within the meaning of 
the said determination. Upon information and belief, they are the 
workers whose wages would be affected if the said determination were 
applied against my company. 


Hourly Number of 
Rate Paid Workers 


$1.60, 1.72, 1.72, 1.75 4 
1.65 
1.72 
1.65 
1.60 
1.60, 1.70, 1.70, 1.70, 1.77 
1.60, 1.65, 1.75, 1.75, 1.75 
1.60 
1.70, 1.70, 1.75 
1.65, 1.70 
1.75 
1.60 
1.60, 1.75, 1.77 
1.75 
1.60, 1.60, 1.60 
1.67, 1.70, 1.70, 1.75 
1.60, 1.72 
1.75 
1.60, 1.72 


* * * 
/s/ ALAN C. MATTISON. 


[Notarization omitted] 


N= oP OO OO OO et Oe tt 


AFFIDAVIT 
City of Windsor, State of Vermont (ss.) 


J. Amold Kiely, being first duly sworn, deposes and says: 

1. I am Executive Vice President of Cone Automatic 
Machine Company, Inc., a corporation incorporated under 
the laws of Vermont with its principal place of business in 
Windsor, Vermont. Said company is a manufacturer of 
machine tools, including multiple spindle bar and chucking 
machines, and tracer lathes. 


* * * * * 


3. Of the approximately 539 covered workers* em- 


* As used herein, “covered workers” are employees who, on informa- 
tion and belief, are “‘persons employed in the manufacture or furnish- 
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ployed by my company, 52 are currently employed at wages 
less than those specified in the said determination of the 
Secretary of Labor. The wages of these employees range 
from $1.22 per hour paid to some learners to $1.79 per 
hour. These wages and the workers to whom they are paid 
are listed in Appendix A hereto, which is incorporated by 


reference herein. 
* * * * * 


/s/ J. ARNotD Krty. 
[Notarization omitted] 


APPENDIX A 
To Affidavit of J. Arnold Kiely, June 18, 1963 


Covered Workers 


Hourly Number of 
Rate Paid Workers 
3 


Milling—Horiontal 
Milling—Vertical 
Tool Room—Learner 
Stock Clerk 


1 
1 
1 
1 
1 
1 
1 
1 
2 
1 
1 
6 
3 
2 
1 
1 
1 
1 
1 
1 


er 
ing of products of the machine tools industry” within the meaning of 
the said determination. Upon information and belief, they are the 
workers whose wages would be affected if the said determination were 


applied against my company. 


Hourly Number of 
Job Classification Rate Paid Workers 


Blueprint Mach. Operator 
Engineer. Records Clerk-Typist 
Blueprint Records Clerk 


3 | Pe Ce el loa 


AFFIDAVIT 
City of Springfield, State of Vermont (ss.) 


H. H. Whitmore, being first duly sworn, deposes and says: 

1. I am President of the Jones & Lamson Machine Com- 
pany, a corporation incorporated under the laws of Vermont 
with its principal place of business in Springfield, Vermont. 
Said Company is a manufacturer of machine tools, includ- 
ing turret lathes, automatic lathes and precision thread and 
form grinders. 

* * * * * 

3. 23 of the approximately 700 covered workers* cur- 
rently employed by the Company are employed at wage 
rates less than those specified in the said determination of 


* As used herein, “covered workers” are employees who, on informa- 
tion and belief, are ‘persons employed in the manufacture or furnish- 
ing of products of the machine tools industry” within the meaning of 
the said determination. Upon information and belief, they are the 
workers whose wages would be affected if the said determination were 
applied against my company. 
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the Secretary of Labor. The wages of these employees and 
the occupations in which they are employed are, as follows: 


Hourly Number of 
Job Description Rate Paid Workers 


Surface Grinder Class III 
Electrician Class III 

Scraper Class III 

Painters (Cleaning Machines) 
Shop Janitors 

Shop Clerk 

Order Writer 

Typist (Shop Orders) 
General Stock Clerks 


* 


Pe TOM NN 


/s/ H. H. WHrIrMore. 
[Notarization omitted] 


AFFIDAVIT 


City of Greensboro, State of North Carolina (ss.) 


Louis N. Hand, Jr., being first duly sworn, deposes and 
says: 

1. I am Assistant Secretary and Treasurer of Wysong 
and Miles Company, a corporation incorporated under the 
laws of North Carolina with its principal place of business 
in Greensboro, North Carolina. Said company is a man- 
ufacturer of machine tools, including Squaring Shears and 
Bending Rolls. 

* * * * 

3. Twenty-nine of the approximately one-hundred twen- 
ty covered workers* currently employed by my company 
are employed at wages less than those specified in the said 


* As used herein, “covered workers” are employees who, on informa- 
tion and belief, are “persons employed in the manufacture or furnish- 
ing of products of the machine tools industry” within the meaning of 
the said determination. Upon information and belief, they are the 
workers whose wages would be affected if the said determination were 


applied against my company. 
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determination of the Secretary of Labor. The wages of 
these employees and the occupations in which they are em- 
ployed are as follows: 


Hourly Number of 
Rate Paid Workers 


1 


_ 
at pee et ote bet OD AD Pt et bt et 


/s/ Lous N. Hann, Jr. 
{Notarization omitted] 


AFFIDAVIT 
City of Boston, Commonwealth of Massachusetts (ss.) 


Albert B. Hunt, being first duly sworn, deposes and says: 

1. I am President of Rivett Lathe and Grinder Inc., a 
corporation incorporated under the laws of Massachusetts 
with its principal place of business in Boston, Massachusetts. 
Said company is a manufacturer of machine tools, includ- 
ing toolroom lathes, speed lathes, hand turret lathes and 
internal-external grinders. 
* * * * * 


3. One of the approximately 130 covered workers* cur- 


* As used herein, “covered workers” are employees who, on informa- 
tion and belief, are “persons employed in the manufacture or furnish- 
ing of products of the machine tools industry” within the meaning of 
the said determination. Upon information and belief, they are the 
workers whose wages would be affected if the said determination were 
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rently employed by my company is employed at wages less 
than those specified in the said determination of the Secre- 
tary of Labor. The wages of this employee and the occu- 
pation in which she is employed is as follows: 
Hourly Number of 
Job Classification Rate Paid Workers 
Blue Print Operator 1 
* 


/s/ AvBert B. Hunt. 
[Notarization omitted] 


AFFIDAVIT 
City of Keene, State of New Hampshire (ss.) 

Clair E. Wyman, being first duly sworn, deposes and says: 

1. I am Assistant Treasurer of Kingsbury Machine Tool 
Corporation, a corporation incorporated under the laws 
of New Hampshire with its principal place of business in 
Keene, New Hampshire. Said company is a manufacturer 
of machine tools, including automatic drilling, tapping and 
milling machines. 

* * * * * 

3. Of the approximately 275 covered workers* employed 
by my company, 28 are currently employed at wage rates 
less than those specified in the said determination of the 
Secretary of Labor. The wages of these employees and the 
occupations in which they are employed are as follows: 


* As used herein, “covered workers” are employees who, on informa- 
tion and belief, are “persons employed in the manufacture or furnish- 
ing of products of the machine tools industry” within the meaning of 
the said determination. Upon information and belief, they are the 
workers whose wages would be affected if the said determination were 
applied against my company. 


Hourly Number of 
Job Description Rate Paid Workers 


4 
: 1 
1.75, 1.60, 1.50 1,1,1 


/s/ Cram E. WYMAN. 


[Notarization omitted] 


AFFIDAVIT 


City of Worcester, Commonwealth of 
Massachusetts (ss.) 


Austin Heath, being first duly sworn, deposes and says: 
1. I am Treasurer of O. S. Walker Company, a corpora- 
tion incorporated under the laws of Massachusetts with 
its principal place of business in Worcester, Massachusetts. 
Said company is a manufacturer of machine tools, including 
rotary surface grinders. 
* * * * * 

3. My company has a total employment of only fifty-five 
employees, of whom about forty are covered workers.* Of 
these, one full time worker employed as a snagger and two 
part time student trainees are employed at wages of $1.50 


* As used herein, “covered workers” are employees who, on informa- 
tion and belief, are “persons employed in the manufacture or furnish- 
ing of products of the machine tools industry” within the meaning of 
the said determination. Upon information and belief, they are the 
workers whose wages would be affected if the said determination were 
applied against my company. 
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per hour. One assembler is employed at wages of $1.75 
per hour. My company usually employs at least one other 
laborer at the rate of $1.75 per hour, and is now attempting 
to hire such a worker at this rate. 


* * * * * 
/s/ Austin HEATH. 
[Notarization omitted] 
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ON APPEAL FROM AN ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


i 


BRIEF FOR APPELLANTS IN NO. 18,437 


Jurisdictional Statement 


This action was brought pursuant to the Fulbright 
amendment to the Walsh-Healey Act (41 U.S.C. §43a), 
which provides that review of any wage determination 
made by the Secretary of Labor under the Walsh-Healey 
Act may be had, in accordance with the Administrative 
Procedure Act (5 U.S.C. §1009), by any person adversely 
affected or aggrieved by such determination. 
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The plaintiffs, appellees here, sued to enjoin operation 
of the Secretary of Labor's determination of prevailing 
minimum wages for the machine tool industry. The unions, 
appellants in No. 18,437, intervened as parties defendant 
to represent the interests of their members who are em- 
ployed in the industry. 

All parties moved for summary judgment. On Decem- 
ber 19, 1963, the District Court (McGarraghy, J.) entered 
an order denying the motions of the defendant Secretary of 
Labor and of the intervening defendant unions for sum- 
mary judgment, granting the plaintiffs’ motion for sum- 
mary judgment, and permanently enjoining application of 
the determination to the named plaintiffs. Notice of appeal 
was filed by the unions on January 2, 1964. 


On February 17, 1964, the case was remanded to the 
District Court, upon the unopposed motion of appellees, so 
that the District Court could modify its order to extend to 
all companies in the industry. A modified order was entered 
on February 24, 1964. The unions filed a new notice of 
appeal on February 25, 1964 (docketed as No. 18,437), and 
the Secretary of Labor filed a notice of appeal on February 
26, 1964 (docketed as No. 18,441). The appeals were con- 
solidated by order of this Court dated March 13, 1964. 

This court has jurisdiction of these consolidated appeals 
pursuant to 28 US.C. §1291. 


Statutes Involved 


Section 1 of the Walsh-Healey Act, 41 U.S.C. §35, pro- 
vides in pertinent part as follows: 


“In any contract made and entered into by any ex- 
ecutive department, independent establishment, or 
other agency or instrumentality of the United States 
. . . for the manufacture or furnishing of materials, 
supplies, articles, and equipment in any amount ex- 
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ceeding $10,000, there shall be included the following 
representations and stipulations: 


“‘(b) That all persons employed by the contractor 
in the manufacture or furnishing of the materials, 
supplies, articles, or equipment used in the perform- 
ance of the contract will be paid . . . not less than the 
minimum wages as determined by the Secretary of 
Labor to be the prevailing minimum wages for per- 
sons employed on similar work or in the particular or 
similar industries or groups of industries currently 
operating in the locality in which the materials, sup- 
plies, articles or equipment are to be manufactured or 
furnished under said contract.” 


Section 6 of the Walsh-Healey Act, 41 U.S.C. §40, pro- 
vides in pertinent part as follows: 


“. .. The Secretary of Labor may provide reasonable 
limitations and may make rules and regulations allow- 
ing reasonable variations, tolerances, and exemptions 
to and from any or all provisions of sections 35-45 of 
this title respecting minimum rates of pay. .. .” 


Section 10 of the Walsh-Healey Act, 41 U.S.C. §43a, 
provides in pertinent part as follows: 


(a) Notwithstanding any provision of section 1003 
of Title 5, sections 1001-1011 of Title 5 shall be appli- 
cable in the administration of sections 35-39 and 41-43 
of this title. 

‘(b) All wage determinations under section 35 (b) 
of this title shall be made on the record after oppor- 
tunity for a hearing. Review of any such wage deter- 
mination . . . may be had within ninety days after such 
determination is made in the manner provided in sec- 
tion 1009 of Tide 5 by any person adversely affected 
or aggrieved thereby. . . .” 
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Statement of Points 


1. In determining prevailing minimum wages under the 
Walsh-Healey Act the Secretary of Labor is permitted—in- 
deed in appropriate circumstances he is required—to de- 
termine separate minima for separate occupational classes. 
The District Court erred in holding that the Walsh-Healey 
Act forbids the Secretary to determine separate minima 
along occupational lines. 

2. The Secretary’s determination of prevailing mini- 
mum wages in the machine tool industry is amply sup- 
ported by the evidence in the record. 

3. Plaintiffs received adequate notice and a full and fair 
hearing before the Secretary. 


Statement of the Case 
Introduction: The Case in a Nutshell 


Section 1 of the Walsh-Healey Act is a Congressional 
direction to all government purchasing agencies as to cer- 
tain terms which those agencies must insist be included in 
every contract for the purchase of materials. Most of the 
terms which are to be inserted are set forth specifically in 
the statute. The contractor must stipulate that no child 
labor will be employed in manufacturing the purchased 
goods (Section 1(d)), that the factories in which the goods 
are produced are not unsanitary or hazardous (Section 
1(e)), that employees working on the purchased goods will 
not be permitted to work more than 40 hours per week 
(Section 1(c)), etc. 

One of the requirements, however—that relating to the 
minimum wages to be paid by the contractor—is left blank 
in the statute, to be filled in by the Secretary of Labor. He 
is to determine what are “the prevailing minimum wages 
for persons employed on similar work or in the particular 
or similar industries or groups of industries currently op- 
erating in the locality in which the materials . . . are to 
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be manufactured or furnished.” The contracting agency 
then obtains a stipulation in each contract that the con- 
tractor will pay not less than these prevailing minimum 
wages to the employees working on the purchased goods 
(Section 1(b)). 


It follows from this statutory scheme that until the Sec- 
retary of Labor determines the prevailing minimum wages 
in a particular industry, the contractors in that industry 
deal with the government free of any obligation to meet 
prescribed minimum wages for their employees. This was 
the situation in the machine tool industry from 1936, when 
’ Walsh-Healey was enacted, until 1961. Throughout this 
25-year period the Secretary did not determine the prevail- 
ing minimum wages in the machine tool industry, and 
accordingly the companies in the industry obtained gov- 
ernment contracts without meeting any prescribed wage 
standards. 


Finally, in 1961, the Secretary set about to determine 
the prevailing minimum wages in the machine tool indus- 
try. After notice and extensive hearings, described below, 
the Secretary issued his final decision, determining that: 


“The minimum wage for persons employed in the 
manufacture or furnishing of products of the machine 
tools industry shall be $1.65 an hour for those em- 
ployees engaged in the occupations of blueprint ma- 
chine operator or draftsman, and $1.80 an hour for 
those employees engaged in other occupations.” 


Eleven companies which pay their employees wages be- 
low those determined by the Secretary instituted this ac- 
tion, secking to upset his determination on the ground, 
among others, that the Secretary may not assign separate 
minima for separate occupational classes within an indus- 
try. The District Court agreed with this argument, and 
entered an order permanently enjoining the operation of 
the Secretary's determination, but providing that if the 
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Secretary's determination is vindicated on appeal the com- 
panies must pay their employees the additional amounts 
they would have received had the determination not been 
enjoined. 

Having thus sketched broadly the posture of the case, 
we proceed to describe in greater detail the relevant facts. 


Events Preceding the Hearing 
Before the Secretary 

For the past decade or more, the Secretary has followed 
a standard procedure in making wage determinations un- 
der Walsh-Healey. The backbone of the procedure is a 
survey, conducted by the Bureau of Labor Statistics of the 
Department of Labor (BLS), in which it obtains by ques- 
tionnaire a statement of the wages paid by the companies 
in the industry to “covered” employees, i.c., employees 
whose wages will be governed by the Secretary's determina- 
tion. The results of this survey become the focal point for 
the hearing. 

In order to assure that the survey will be as accurate as 
possible, an informal conference is conducted at the time 
the survey questionnaire is being prepared, and represent- 
atives of industry and of the unions are invited to make 
suggestions to improve its accuracy (J.A. 48). Two such 
conferences were held at the time that the questionnaire 
for the machine tool industry was being prepared, and the 
industry was represented at each by its trade association, 
National Machine Tool Builders Association (NMTBA) 
(J-A. 48-49). NMTBA made a number of suggestions 
regarding the form of the questionnaire, some of which 
were adopted by BLS. At no time, however, did NMTBA 
question the accuracy of the questionnaire’s definition of 
“covered” employees (J.-A. 60, 61). Its chief economic 
adviser, Mr. Modley, later acknowledged that for two or 
three years he had had “doubts” as to its accuracy, but that 
he had not communicated these doubts to BLS at confer- 
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ences in any of the industries he represented (J.A. 183-84). 
As he put it, his doubts were “silent doubts, or doubts oc- 
casionally expressed within industry circles but not going 
beyond that” (J.A. 184). 


Accordingly, BLS sent out its questionnaire without any 
change in its definition of “covered” employees, a defini- 
tion which has been used successfully for more than a 
decade (J.A. 183). 


Meanwhile, and still prior to the hearing, Mr. Modley 
conducted his own survey of wages in the machine tool 
industry. While his questionnaire conformed generally to 
that used by BLS, the definition of “covered” employees 
was amended to clarify the “doubts” which Mr. Modley 
had about the BLS definition. In a covering letter accom- 
panying the questionnaire, NMTBA exhorted its members 
to note carefully the different definition of covered em- 
ployees: 


“In checking the responses of several member com- 
panies to the Bureau of Labor Statistics questionnaire, 
we found that the exclusion of some of these ‘covered’ 
workers led to the erroneous reporting of rates and 
wages which were as much as 40 cents higher than 
what should have been reported. 


“We do not need to emphasize how serious the 
effect of such errors could be on our entire Indus- 
try. PLEASE HAVE THE [NMTBA] QUESTION- 
NAIRE ACCURATELY COMPLETED AND RE- 
TURNED PROMPTLY” (J.A. 216). 


On August 15, 1961, the Secretary of Labor published 
notice in the Federal Register that a hearing would com- 
mence on September 6, 1961 to determine, inter alia, 
“what are the prevailing minimum wages in the industry” 
(J.A. 200). 
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The Hearing 

The hearing began on September 6, and continued on 
September 7, 8, 11 and 12. The Secretary's presentation 
consisted principally of the introduction of a number of 
statistical tables regarding wages in the machine tool indus- 
try, based on the data submitted by the companies on the 
BLS questionnaire. 

NMTBA never requested that BLS show it the individ- 
ual questionnaires from which the BLS statistical tables 
were prepared.’ Indeed, NMTBA's counsel, Mr. Patton, 
explained that NMTBA did not “want to disturb the his- 
toric and time-honored pattern of confidentiality regarding 
questionnaires” (J.A. 72) and, further: 


“This whole process of collecting data is a difficult 
one. It is difficult for all the parties involved. And I 
am most sympathetic, although in the past others have 


not been, with the necessity for keeping this kind of 
data confidential” (J.A. 87-88). 


Instead, NMTBA elected to present its case through 
seven witnesses: its economic adviser, Mr. Modley, and six 
company officials. 

Mr. Modley testified that he believed the BLS question- 
naire’s definition of “covered” employees was misleading, 
in that it could be read as excluding certain “production- 
connected” employees? who are in fact “covered”; and that 
accordingly he conducted his own survey for NMTBA, 
with a better definition, in response to which many com- 


1 Contrast Wirtz v. Baldor Electric Co., .. U.S. App. D.C. ’ 

_. F. 2d —. (1963), in which the industry trade association 
requested this material. The issue in Baldor was the propriety of 
the Secretary's refusal to comply with this request. 

2 As used by the witnesses in this case, “production-connected” 
employees are those who are not engaged directly in the manu- 
facture of goods, but whose work is sufficiently related to the manu- 
facturing process to bring them within the coverage of the Walsh- 


Healey Act. 
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panies reported wages for a greater number of employees 
than they had reported to BLS (J.A. 80-91). 

Six witnesses were then called to demonstrate specifically 
the discrepancies between the BLS survey and the NMTBA 
survey. Each testified that he misunderstood the BLS sur- 
vey as excluding certain production-connected employees, 
and that the lowest wage reported by his company to BLS 
(which, as will be shown herein, is the only relevant wage) 
was higher than it would have been if these others had 
been included. Each was then asked to list those employees 
who had been excluded, and who were paid less than the 
minimum wage reported to BLS. All six listed blueprint 
machine operators, and four listed draftsmen as well, as 
falling into this category. No other occupation was iden- 
tified by more than one of the six. 

The industry witnesses explained that draftsmen draw 
the diagram, or plan, of a machine prior to its manufac- 
ture, and that these diagrams are then processed by a blue- 
print machine operator into blueprints (J.A. 149). Drafts- 
men and blueprint machine operators work in a part of 
the plant far from other covered employees (J.A. 112); 
they are considered “office help,” not factory workers (J-A. 
123, 171-72); and they are salaried, while other covered 
employees are paid on an hourly basis (J.A. 124, 175). 


The Tentative Decision 

Following the hearing the Secretary rendered his “‘tenta- 
tive decision.” In order to understand that decision it is 
first necessary to understand the method utilized by the 
Secretary in determining “prevailing minimum wages.”” 
Once he determines what employees are to be covered by 
a particular minimum, the Secretary charts the lowest wage 
paid to such an employee at each plant in the industry. No 


* The testimony on this point is set forth in detail at pp. 30-32 here- 
in, where we discuss the sufficiency of the evidence to support the Sec- 
retary’s determination. 
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wage is relevant in his calculation except the lowest at each 
plant. He then applies two formulae to his chart of lowest 
wages—to obtain an “establishment median” and an “em- 
ployment median”‘—from which he derives the “prevail- 
ing” minimum as of the date of the survey. That figure is 
then appropriately adjusted if there is evidence of wage 
changes since the date of the survey. 

In the context of the evidence adduced at the machine 
tool hearing, it was readily apparent that the determina- 
tion of a single minimum for all employees would produce 
an anomalous result. Since the lowest wage in each plant 
was paid to a blueprint machine operator or draftsman, a 
single prevailing minimum determined for all employees 
would in fact be a minimum representing only these two 
jobs—jobs which, as the Secretary noted in his decision, 
are “commonly paid substantially less” than the others in 
the plant (J.A. 252). 

To avoid such an anomaly, the Secretary decided to 
determine two prevailing minima, one for the blueprint 
machine operators and draftsmen, and another for all other 
occupations. The Secretary utilized the data reported on 
the BLS questionnaire—which, as shown, excluded blue- 
print machine operators and draftsmen*—to determine 


4The “establishment median” is the halfway point on the list 
of lowest wages, i.e., the lowest wage at half the plants is below 
this median, and at half the plants is above this median. The 
“employment median” is derived similarly, except that the plants 
are “weighted” in accordance with the number of covered workers 
they employ. (Thus, if the lowest wages in the larger plants are 
lower than in the smaller plants, the “employment median” will 
produce a lower figure than the “establishment median”; and vice 
versa). In the instant case, the “establishment median” was two 
cents lower than the “employment median", and the Secretary 
adopted the lower median as the basis for his determination. 

SIt is possible, of course, that some companies did include blue- 
print machine operators and draftsmen in their responses to the 
BLS survey. If this in fact happened, the $1.80 figure for “other 
employees” is too low, since it is deflated by these lower-paid em- 
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the prevailing minimum for all other occupations. The 
minimum thus determined was $1.73. That figure was in- 
creased to $1.80 on the basis of evidence of wage changes 
subsequent to the survey date. Plaintiffs do not challenge 
the correctness of this 7-cent increase. The NMTBA ques- 
tionnaire—which, as shown, included blueprint machine 
operators and draftsmen as the lowest paid employees—was 
used to determine that the prevailing minimum for these 
two occupations was $1.65. Since the wages reported in the 
NMTHBA survey were more current than the BLS survey, 
the figure was not increased for intervening wage changes 
(J.A. 223-33). 


The Industry’s Response to the 
Tentative Decision 

The Secretary's tentative decision was issued on January 
26, 1962, and interested parties were advised of their right 
to file exceptions. Exceptions were filed by NMTBA and 
several individual companies (including four of the plain- 
tiffs herein). NMTBA and plaintiff Bryant Chucking 
Grinder attacked the Secretary's determination of two 
minima, contending that the Walsh-Healey Act does not 
permit the determination of more than one minima for an 
industry (J-A. 249, 243). Four other companies, including 
three of the plaintiffs herein, responded more favorably, 
approving or accepting the dual determination, but urging 
that additional occupations be assigned to the lower, $1.65 
minimum. For example, plaintiff Fellows Gear Shaper 
Company’s exceptions stated: 


“A minimum wage determination of $1.80 an hour 
for covered production workers in the machine tool 
industry is reasonable. 


ployees. The unions have not challenged the $1.80 finding, how- 
ever. After waiting a quarter of a century to obtain a determina- 
tion, we will not make the Secretary start all over, thus postponing 
several years more the application of the Act. So far as the plaintiffs 
are concerned, of course, this was a “helpful error,” and they do 
not challenge the determination on this ground. 
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“4 minimum wage determination of $1.65 an hour 
for covered production-connected workers is reason- 
able. The Secretary, quite wisely, selected a $1.65 
minimum for blueprint operators and draftsmen. We 
solicit that this minimum be extended to other cov- 
ered production-connected workers. In this manner, 
our job evaluation classifications established and de- 
veloped over the years through sound collective bar- 
gaining or through progressive company policy would 
not be destroyed” (J-A. 241). 

See, also, exceptions of plaintiff Kingsbury Machine Tool 
Corp. (J.A. 235), plaintiff Jones & Lamson Machine Co. 
(J-A. 238), and Browne & Sharpe Manufacturing Co. (J.A. 
240). 


The Final Decision 

On May 13, 1963, the Secretary issued his final determi- 
nation, affirming his decision to set the two rates announced 
in the tentative decision (J.A. 251). He stated his view that 
the Act authorizes the determination of multiple minima, 
and pointed out that “the Secretary has, in appropriate 
cases, exercised his authority to determine more than one 
prevailing minimum wage for a particular industry based 
upon certain of its occupational, competitive and manu- 
facturing characteristics” (J.A. 252). The Secretary further 
explained that he had isolated blueprint machine opera- 
tors and draftsmen for a separate minimum because they 
are “commonly paid substantially less than the minimum 
wages generally paid to other covered workers” (J.A. 252). 


Proceedings in the District Court 


On June 18, 1963, this action was instituted by eleven 
companies in the machine tool industry to enjoin enforce- 
ment of the Secretary’s determination (J.A. 4). Plaintiffs 
conceded, in their brief to the court below, the correctness 
of the Secretary's finding that blueprint machine operators 
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and draftsmen are “commonly paid substantially less’ than 
other covered workers.® Nonetheless, they challenged the 
final decision on three grounds: (1) that the Secretary is 
not authorized to determine multiple minima; (2) that in 
any event his determination in this industry is not sup- 
ported by the record evidence; and (3) that plaintiffs were 
denied adequate notice and hearing before the Secretary. 

The unions intervened in the action as parties defendant 
to represent the interests of their members employed in the 
industry, some of whom would receive direct wage in- 
creases by virtue of the determination, and the remainder 
of whom would receive greater employment stability by 
the elimination of wage-cutting competition (J.A. 11-14). 
C£. Textile Workers v. Allendale Co., 96 U.S. App. DC. 
401, 226 F. 2d 765 (1955). 

Plaintiffs sought and obtained a preliminary injuction 
against enforcement of the Secretary's determination. The 
terms of the injuction assured that, if the determination 
ultimately were upheld, the companies would be required 
to pay their employees the additional monies they would 
have received but for the injunction (J.A. 15-18). 

All parties moved for summary judgment. The court 
granted the plaintiffs’ motion and denied the defendants’ 
motions (J.A. 28). Its entire decision on the question of 
law involved was as follows: 


“It is the opinion of the Court that deter- 
mination of different minimum wages for different 
occupations is not authorized by Section 1 (b) of the 
Walsh-Healey Act under which the Secretary acted. 

“The legislative history of the Act and its admin- 
istrative interpretation has been briefed and docu- 
mented exhaustively by counsel for all of the parties 


* Memorandum of Points and Authorities in Support of Plain- 
tiffs’ Motion for Summary Judgment and in Opposition to De- 
fendant’s Motion to Dismiss and in the Alternative for Summary 


Judgment, p. 76. 
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to this proceeding. It is conclusively established that, 
since a determination by the Secretary of Labor made 
shortly after the Act was enacted that the Secretary 
has no power under Section 1 of the Act to impose 
minimum wages for each occupation or groups of 
occupation, but only a single minimum for all of the 
regular covered employees of the contractor, this in- 
terpretation has been consistently adhered to by the 
Department and, in my opinion, is in strict accordance 
with the legislative intent” (J.A. 33-34). 


Defendants had introduced evidence of a dozen prior 
cases in which the Secretary has determined multiple 
minima along occupational lines. The court disposed of 
these cases with the following analysis: 


“Counsel for the defendant have cited determina- 
tions made over the course of the years but these, in 
all instances, have been determinations under Section 
6 of the Act which provides in part: 

‘The Secretary of Labor may provide reasonable 
limitations and may make rules and regulations 
allowing reasonable variations, tolerances, and ex- 
emptions to and from any and all provisions of this 
Act respecting minimum rates of pay and maximum 
hours of labor or the extent of the application of 
this Act to contractors, as hereinbefore described. 


“The Secretary's determination makes it clear that 
he did not intend to fix the rate for blueprint machine 
operators and draftsmen under Section 6 but he in- 
tended to assert the power under Section 1(b) to make 
his determination by occupations” (J.A. 34, 36). 

At the conclusion of its opinion, the Court stated: 

“Having concluded as a matter of law that the deter- 
mination by the Secretary is not authorized by Section 
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1(b) of the Act under which the Secretary acted, it is 
unnecessary to pass upon the alleged procedural de- 
fects complained of by the plaintiffs” (J.A. 37). 

On December 19, 1963, the District Court entered an 
order pursuant to its opinion, permanently enjoining en- 
forcement of the determination against the eleven plain- 
tiffs, but providing for reimbursement to the employees if 
the Secretary's determination is upheld on appeal (J.A. 
37). On January 2, 1964, the unions filed notice of appeal 
(J.A. 39). 

On December 31, 1968, this Court ruled in Wirtz v. 
Baldor Electric Company, supra, n.1, that when a district 
court holds a determination invalid, its injunction should 
run for the benefit of the entire industry, not solely the 
named plaintiffs. Accordingly, plaintiffs moved without 
opposition that the appeal in the instant case be remanded 
for a broadening of the order. This Court remanded; an 
amended order was entered by the District Court; and 
these appeals followed (J.A. 39-43). 


SUMMARY OF ARGUMENT 
I. 


Section 1(b) of the Walsh-Healey Act authorizes the 
Secretary of Labor to determine “the prevailing minimum 
wages” paid to persons employed “on similar work or in the 
particular or similar industries.” The District Court has 
ruled that this language forbids the Secretary to determine 
two or more prevailing minimum wages along occupational 
lines in an industry. That ruling, if permitted to stand, 
will frustrate the very purpose which Walsh-Healey was 
intended to accomplish. 

Government contracts are let to the lowest responsible 
bidder. The purpose of Walsh-Healey is to assure that 
“wage-chiselers” cannot utilize sub-standard labor costs to 
become low-bidder. This purpose is accomplished by re- 
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quiring those who bid for government business not to pay 
“wages lower than those being generally paid in the indus- 
try.” Wirtz v. Baldor Electric Co., _. US. App. D.C. 
eee eh oF 2d a (1963). The 
Secretary of Labor, by determining “the prevailing mini- 
mum wages” in an industry, sets the standard which gov- 
ernment contractors must meet. 

The machine tool industry is one in which the Act’s 
purpose cannot be effectuated by the determination of a 
single minimum. The prevailing wage structure in the 
industry begins with the unskilled workers: the common 
laborers and janitors. However, there are two isolated 
categories of covered employees—blueprint machine opera- 
tors and draftsmen—whose wages are totally unrelated to 
the prevailing wage structure. They are salaried office 
workers, and when their salary is translated into an hourly 
wage, it turns out that they receive substantially less than 
the bottom of the wage structure—sometimes 65 or 75 
cents per hour less than the common laborers and janitors. 
A single minimum in this industry thus would affect the 
wages only of these two isolated occupations. And the 
“wage-chiseler,” though he might have to raise the wages 
of the blueprint machine operators and draftsmen in his 
office, could continue to obtain government business with- 
out making any change in the wage structure for the em- 
ployees in his production-room. 

The Secretary of Labor has recognized in these circum- 
stances “the necessity for the establishment of a double 
wage standard in order to protect the prevailing wage 
structure of the industry.” Uniform and Clothing Industry, 
6 F.R. 646, 648 (1941). And in at least a dozen decisions 
prior to the present case he has determined multiple min- 
ima along occupational lines to effectuate the purpose of 
the Act. 

There is no conceivable justification for frustrating the 
purpose of the Act by distorting the statutory word “wages” 
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into a prohibition against the determination of more than 
one wage. 

The sole consequence of holding that the Secretary lacks 
power to determine multiple minima under Section 1(b) 
would be to require him in the future to resort instead to 
Section 6, which authorizes him to make “reasonable 
variations” from the wages determined under Section 1(b). 
This would be a wholly undesirable result, for the Secre- 
tary’s actions under Section 6 are not judicially reviewable. 
This Court should respect the Secretary's willingness to 
subject his determinations of multiple minima to judicial 
review, by upholding his conclusion that Section 1(b), and 
not alone Section 6, authorizes the determination of multi- 
ple minima along occupational lines. 

In any event, even if this Court concludes that the 
Secretary lacks power under Section 1(b), his determina- 
tion should be upheld as an exercise of his authority under 
Section 6. The reasons advanced in the Secretary's decision 
clearly show that he would create a “variation” for blue- 
print machine operators and draftsmen, rather than permit 
the minimum for all occupations to be dragged down to 
their level. 


I. 


The District Court, having struck down the Secretary's 
decision on the broad legal ground that Section 1(b) forbids 
determination of two minima, did not reach plaintiff's 
subsidiary arguments: that the decision is not supported by 
the record evidence, and that plaintiffs were denied ade- 
quate notice and hearing. It is clear, however, that these 
contentions are also without merit. 

A. The record evidence fully supports the Secretary's 
decision. Since blueprint machine operators and draftsmen 
are “commonly paid substantially less” than other employ- 
ces, as the Secretary found and as plaintiffs concede, the 
Secretary properly concluded that it was appropriate to 
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establish two minima in the machine tool industry, and to 
assign the lower minimum only to these two occupations. 
The Secretary's determination of $1.65 and $1.80 as the two 
minima was based on the data obtained, respectively, from 
the industry's own survey and from the BLS survey, and is 
Clearly correct. 

B. Plaintiffs received notice of the Secretary's hearing, 
and were represented fully at that hearing through legal and 
economic counsel. They complain, however, that they did 
not anticipate that the Secretary might determine multiple 
minima, and that, accordingly, they did not gear their 
presentation at the hearing to such a possibility. This con- 
tention is frivolous. (1) The notice of hearing advised that 
the purpose of the hearing was to determine the “prevailing 
minimum wages” in the industry. (2) Since the Secretary 
had on at least a dozen prior occasions determined multiple 
minima along occupational lines, plaintiffs had no right to 
assume that he would not do so in this case. (3) In any 


event, the Secretary announced his decision to determine 
multiple minima in his tentative decision, and NMTBA 
filed a 31-page brief fully developing its position on this 
issue prior to the issuance of the final decision. (4) Three 
of the plaintiffs herein, filing separate responses to the 
tentative decision, accepted or approved the Secretary's 
decision to set multiple minima. 


ARGUMENT 


L THE WALSH-HEALEY ACT DOES NOT FORBID 

THE DETERMINATION OF MULTIPLE MINIMA 

ALONG OCCUPATIONAL LINES. 

Section 1(b) of the Walsh-Healey Act authorizes the Sec- 
retary of Labor to determine “the prevailing minimum 
wages” paid to persons employed “on similar work or in 
the particular or similar industries” in the locality in which 
the goods are manufactured. The Secretary found in this 
case that the appropriate “locality” is the entire United 
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States, since machine tool manufacturers compete on a 
nationwide basis. Plaintiffs do not challenge that deter- 
mination.’ But the district court has ruled that the Secre- 
tary, once he determines the appropriate locality, is 
forbidden to determine more than one prevailing minimum 
wage for employees in a particular industry in that locality. 
As we will show, that ruling, if permitted to stand, will 
frustrate the very purpose which Walsh-Healey was in- 
tended to accomplish. Nothing in the Act dictates so anom- 
alous a result. 

The Walsh-Healey Act was enacted “to make certain that 
the United States, in contracting for materials for its own 
use, did not patronize firms which paid wages lower than 
those being generally paid in the industry.” Wirtz v. Baldor 
Electric Co., US. App. D.C. -.....-, -----, 0. i 

,n. 1 (1963). 


“By statute and regulation, government contracts 
must go to the lowest responsible bidder. Until the 
Walsh-Healey Act was passed it followed that the gov- 
ernment, though it urged industry to maintain 
adequate wage standards, was often compelled to 
undermine them by ccntracting with low wage con- 
cerns. The Walsh-Healey Act sought to support stand- 
ards by withholding contracts from such concerns.” 
Mitchell v. Covington Mills, 97 U.S. App. D.C. 165, 
166-67, 229 F. 2d 506, 507-08 (1955). 


As one contemporary observer colorfully described Sec- 
tion 1(b). 


“The immediate objective of this provision was the 
climination of the ‘wage chiseler’ from Government 
contract business.” Comment, The Determination of 
Prevailing Minimum Wages under the Public Con- 
tracts Act, 48 Yale L.J. 610, 611, n. 5 (1939). 


? The propriety of nationwide localities was upheld in Mitchell v. 
Covington Mills, 97 U.S. App. D.C. 165, 229 F. 2d 506 (1955). 
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In certain industries the Act’s purpose cannot be effectu- 
ated by the determination of a single minimum. The 
machine tool industry is a good example. The prevailing 
wage structure in this industry, as in most industries, 
begins with the common laborers and janitors—the “un- 
skilled” jobs. However, two isolated categories of covered 
employees—blueprint machine operators and draftsmen, 
who are office rather than factory-workers—receive wages 
totally unrelated to the prevailing wage structure. They 
are salaried, whereas other covered employees are paid on 
an hourly basis. And when their salary is translated into 
an hourly wage, it turns out that they receive substantially 
less than any other covered employee—sometimes as much 
as 65 or 75 cents an hour less than the common laborers 
and janitors.” 

If the Secretary were required to determine a single min- 
imum for this industry, therefore, it would be a minimum 


which is meaningful only for these two isolated occupa- 
tions.” The industry's prevailing wage structure—which 
begins with the common laborers and janitors—would be 
totally unaffected.” Accordingly the ‘‘wage-chiseler,”’ 
though he might have to raise the wages of the handful of 
blueprint machine operators and draftsmen who work in 
his office, would not be required to make any change in the 


* The evidence supporting the description of the machinc-tool 
industry in this paragraph is set forth in detail at pp. 30-34, infra. 

* The “prevailing minimum” for a group is determined by look- 
ing to the lowest wage paid to a member of that group at cach 
plant in the industry. Since blueprint machine operators and 
draftsmen are the lowest-paid employees in this industry, a single 
minimum would reflect their prevailing wages, which the Secretary 
determined to be $1.65. 

19 By contrast, an increase in the minimum required for the 
common laborers and janitors will have a reverberating cffect on 
all occupations in the production room of the plant, for once the 
base, “unskilled” wage is raised, there almost always follow con- 
comitant increases for “semiskilled” and “skilled” workers to pre- 
serve the existing differentials. 
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basic wage structure for the employees in his production- 
room. And he would be free to continue underbidding his 
competitors for government contracts on the basis of his 
lower labor costs. 

If the Act is to be effective, therefore, the Secretary must 
be permitted to continue his policy of determining multi- 
ple minima where necessary “to protect the prevailing wage 
structure of the industry.” Uniform and Clothing Industry, 
6 F.R. 646, 647, 648 (1941): 


“The Union contends that in order to protect the 
wage scale above the minimum of the industry . . . a 
simple occupational differential should be recognized 
with a wage of 60 cents as a minimum for the higher 
paid or skilled class of workers and 40 cents for the 
less skilled or auxiliary classes. . . . 

“In view of the fact that the industry recognizes 
two separate and distinct wage classifications and of 
the further fact that there is necessity for the establish- 
ment of a double wage standard in order to protect 
the prevailing wage structure of the industry, the 
union’s request will be granted. ...” 


The language of the Act is fully hospitable to the deter- 
mination of multiple minima along these lines. The Sec- 
retary is authorized in Section 1(b) to determine “the 
prevailing minimum wages for persons employed on simi- 
lar work or in the particular or similar industries or groups 
of industries. . . .” If this language leaves any doubt as to 
the Secretary's power—and we do not think it does—that 
doubt surely is eliminated by Section 6, which authorizes 
the Secretary to “make rules and regulations allowing rea- 
sonable variations . . . to and from any or all provisions . . . 
respecting minimum rates of pay. ...” 

Further insight into the correct interpretation of Walsh- 
Healey can be obtained from an understanding of its 
relationship to the Davis-Bacon Act, 40 U.S.C. 276a. Davis- 
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Bacon, as amended in 1935 (one year prior to enactment of 
Walsh-Healey), requires that contracts for the construction 
of public buildings “contain a provision stating the mini- 
mum wages to be paid various classes of laborers and 
mechanics which shall be based upon the wages that will 
be determined by the Secretary of Labor to be prevailing 
for the corresponding classes of laborers and mechanics 
. . .” (emphasis supplied). Congress thus requires the Sec- 
retary to determine multiple rates along occupational lines 
in Davis-Bacon. This requirement is feasible in the con- 
struction industry, for historically the industry has had a 
number of craft unions, each with a well-defined jurisdic- 
tion. Every construction site has its bricklayers, its hod- 
carriers, its plumbers, its electricians and its painters. And 
so the Secretary, without difficulty, can determine separate 
rates for each of these occupations. 

Walsh-Healey followed shortly on the heels of the 1935 
amendment to Davis-Bacon, and early drafts of Walsh- 
Healey contained a similar requirement that the Secretary 
determine separate rates for “classes of employment.” See 
e.g., Section 1, S. 3055, 74th Congress. It became apparent, 
however, that this requirement would prove impracticable 
in many manufacturing industries, for, unlike the construc- 
tion industry, there frequently are no clear delineations 
between occupations. At one plant a single individual may 
be assigned the responsibility for operating a machine, 
repairing it, and cleaning his work area at the end of the 
day. In another plant in the same industry, one employee 
may operate the machine, while a maintenance mechanic 
does the repair work, and a janitor the clean-up work. 
Obviously in such an industry the Secretary could not 
determine rates for each occupation as he does under 
Davis-Bacon. 

Accordingly, the language finally enacted as Section 1(b) 
omits the specific “‘classes of employment” requirement, 
and instead gives the Secretary the flexibility he needs to 
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apply the Act to innumerable industries, each with its 
unique characteristics. He is mandated broadly to deter- 
mine “the prevailing minimum wages for persons employed 
on similar work or in the particular or similar industries.” 

Despite this change, Congress made clear that Walsh- 
Healey as enacted was intended to accomplish in manu- 
facturing industries the same purpose accomplished by 
Davis-Bacon in the construction industry, e.g., 80 Cong. 
Rec. 10,004 (remarks of Congressman Walter); 80 Cong. 
Rec. 10,008 (remarks of Congressman Citron); H. Rep. 
No. 2946, 74th Cong., 2d Sess. (1936), pp. 4-5. Accordingly, 
it stands Walsh-Healey on its head to interpret it, as the 
District Court did, to forbid that which Davis-Bacon re- 
quires—the determination of rates on an occupational 
basis. To be sure, Congress foresaw that the Secretary 
would be unable to determine occupational rates in some 
manufacturing industries, and so it provided him greater 
flexibility in Walsh-Healey. But one searches in vain for 
evidence which would warrant converting this practical 
accommodation into the anomalous prohibition which the 
District Court reads into the statute. 

The Secretary of Labor's administration of the Walsh- 
Healey Act has reflected the diversity which Congress con- 
templated. In most industries the Secretary has determined 
a single minimum, for the evidence at the hearing has not 
demonstrated the feasibility of identifying occupations, or 
else has failed to show substantial variations in the minima 
prevailing for different occupations. However, on at least 
a dozen occasions prior to the determination in the machine 
tool industry, the Secretary has determined multiple min- 
ima along occupational lines. 

In the first of these cases, Men’s Hat and Cap Industry, 
2 F.R. 1335 (1937), reconsidered 3 F.R. 224 (1938), Secre- 


10a As Congressman Citron put it, “The bill before us is in sub- 
stance an extension of the Bacon-Davis Act to all Government 
purchases amounting to over $10,000.” 
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tary of Labor Perkins initially professed a lack of power to 
set multiple occupational rates, but then on reconsideration 
reversed herself. Since the District Court opinion recites 
the original declaration, but not the reversal, it may be 
well to describe the full course of that proceeding. 

At the outset, the unions in the hat and cap industry 
requested that Secretary Perkins determine multiple occu- 
pational minima. She refused, explaining that: 


“The Acting Solicitor of Labor has advised me that 
the act authorizes the fixing of only one minimum 
wage in an industry and does not permit the establish- 
ment of occupational minima. In view of such ruling, 
the request . . . must be and is hereby refused.’” Men’s 
Hat and Cap Industry, 2 F.R. 1335 (1937). 


A single minimum—67.5 cents per hour—was determined. 

Within a year, the companies in the industry requested 
reconsideration. They introduced evidence showing that 
certain occupations which the Secretary had overlooked 
were remunerated at wages far below 67.5 cents. On the 
basis of this new evidence, they requested that a second, 
lower minimum be established for these lower-paid occupa- 
tions. Secretary Perkins compiled. She said: 


“The Board [which conducted the hearing] has 
made findings as a result of the testimony taken .. . 
as follows: 

“3. The prevailing minimum wage of 67.5 cents as 
originally determined was based on evidence of record, 
that no workers other than those possessing a high 
degree of skill were employed. ... 

“4, That the newly admitted evidence has disclosed 
that in the manufacture of hats and caps on govern- 
ment orders workers possessing no high degree of 
skill, and performing tasks subservient and supple- 
mentary to the basic productive processes in the indus- 
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try, commonly referred to as auxiliary workers have 
been employed. 


“6. That the term ‘auxiliary workers’ . . . is best 
defined as all employees other than cutters or workers 
in the cutting room, machine workers or workers on 
any kind of machine, blockers, pressers or hand 
sewers.” 

“7, That 37.5 cents per hour represents the mini- 
mum wage prevailing in the industry for auxiliary 
workers. 

“On the basis of these findings, the Board recom- 
mends that a variation from the decision of July 28, 
1937 . . . be granted to permit the employment in the 
industry . . . of auxiliary workers at a wage not less 
than 37.5 cents per hour. ... 

“I have examined these findings and recommenda- 
tions, and the record of the hearing, and I am of the 
opinion that such findings and recommendations are 
correct and I adopt them as my own.” Reconsideration, 


Men’s Hat and Cap Industry, 3 F.R. 224, 225 (1938). 
Secretary Perkins thus repudiated the advice of the Acting 
Solicitor of Labor—that she could not determine multiple 
occupational minima—and adopted instead the recom- 
mendations of the Hearing Board that she could, and 
should, determine multiple minima in that very industry.” 

The chronology of the determination in the Men’s Hat 
and Cap Industry is not unlike this case. There, as here, 
the Secretary started out on the assumption that there 
would be one minimum for the industry. But there, as 
here, the companies came forward with evidence showing 
that the Secretary was overlooking certain occupations 
which received substantially lower wages than all others. 


The Acting Solicitor’s advice was also criticized in a contem- 
porary review of the Act, Comment, 48 Yale L-J. 610, 626-7 (1939). 
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And there, as here, the Secretary, on the basis of this evi- 
dence, determined two “prevailing mimimum wages.” 
Plaintiffs, however, are greedier than their counterparts in 
the Hat and Cap Industry. Whereas in that industry the 
companies asked for a separate minimum for lower paid 
workers, here plaintiffs want the minimum for all occupa- 
tions dragged down to the level of the lowest paid workers. 
The Secretary’s decision to find two minima in these cir- 
cumstances is as valid today as it was in 1938. 

Following the administrative resolution in the Hat and 
Cap decision of the Secretary’s power to determine multiple 
occupational rates, successive Secretaries of Labor made 
multiple determinations along occupational lines in at 
least eleven cases prior to the determination under review 
here.” All told, including the tentative and final decisions 
in the present case, five different Secretaries—Perkins, 
Schwellenbach, Tobin, Goldberg and Wirtz—have deter- 
mined multiple minima along occupational lines. 

It is thus clear from the language of the statute, its pur- 
pose, and its administration over the years, that the Secre- 
tary may in appropriate cases determine multiple minima 
along occupational lines. There is no conceivable justifi- 
cation for frustrating the purpose of the Act by distorting 
the statutory word “wages” into a prohibition against the 
determination of more than one wage.” 

There is an additional reason why Section 1(b) must be 


12 Men’s Neckwear Industry, 2 F.R. 1336 (1987); Ibid., 8 F.R. 
8080 (1943); Men’s Hat and Cap Industry, 9 F.R. 1535 (1944); 
Ibid., 13 F.R. 6081 (1948); Ibid., 14 F.R. 7652 (1949); Iron and 
Steel Industry, 14 F.R. 4669 (1949); Uniform and Clothing Indus- 
try, 6 F.R. 646 (1941); Ibid., 10 F.R. 8476 (1945); Ibid., 14 F.R. 
7663 (1949); Suit and Coat Branch of Uniform and Clothing 
Industry, 13 F.R. 1914 (1948); Wool Trousers Branch of Uniform 
and Clothing Industry, 13 F.R. 7352 (1948). 

13 Indeed, as Mitchell v. Covington Mills (supra, n. 7) teaches, 
the Secretary of Labor’s finding that a particular interpretation is 
necessary to effectuate the purpose of Walsh-Healey should prevail 


27 


read as authorizing the determination of multiple minima. 
Section 6 authorizes the Secretary to make “reasonable 
variations” from the wages determined under Section 1(b). 
And it is clear that pursuant to Section 6 the Secretary can 
except certain low-paid occupations from his 1(b) deter- 
mination, and assign them a lower “variation” rate.* But 
Section 6 is the one section of the Walsh-Healey Act which 
is not subject to the Administrative Procedure Act. See 
Section 10(a) of the Walsh-Healey Act, 41 U.S.C. §43a(a). 
Accordingly, to hold that the Secretary may not determine 
multiple minima under Section 1(b)—as the district court 
did—is to force him to proceed in the future under a sec- 
tion which deprives the companies and unions participating 
in Walsh-Healey proceedings of the protections of the 
APA and most probably of the right to any judicial review 


even when apparently contrary to the “plain meaning” of the Act's 
language (229 F. 2d at 508): 


“Because the Walsh-Healey Act uses the word ‘locality,’ 
the appellees say that the plain meaning of the Act forbids 
the Secretary to fix an industry-wide minimum. As to the 
‘plain meaning’ of an Act of Congress the Supreme Court has 
said: ‘When the meaning has led to absurd or futile results 
@ © © this Court has looked beyond the words to the purpose 
of the act. Frequently, however, even when the plain meaning 
did not produce absurd results but merely an unreasonable 
one ‘plainly at variance with the policy of the legislation as a 
whole’ this court has followed that purpose, rather than the 
literal words.’ United States v. American Trucking Ass’ns 
Inc., 310 U.S. 584, 543.” 


14 The district court clearly recognized that the Secretary has this 
power under Section 6. Indeed. it was Judge McGarraghy’s view 
that each of the dozen prior occupational determinations were 
made pursuant to Section 6. He set the determination in this 
case aside only because “The Secretary's determination makes it 
clear that he did not intend to fix the rate for blueprint machine 
operators and draftsmen under Section 6 but he intended to assert 
the power under Section 1 (b)...." (J-A. 36). 
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at all.** This Court should respect the Secretary's willing- 
ness to expose his determinations of multiple minima to 
the APA and to judicial review, by holding that the power 
to determine occupational minima exists under Section 
1(b) and not alone under Section 6. 


In any event, even if the district court were correct that 
the Secretary’s power to set occupational minima exists 
only in Section 6, we are at a loss to understand why the 
Secretary's determination in the present case should be set 
aside. Section 6 is in the nature of a “proviso” to Section 
1(b), authorizing the Secretary to make “variations” from 
the wages determined pursuant to 1(b). The Secretary, in 
his opinions in this case, has indicated clearly his judgment 
that a variation between the minimum for blueprint ma- 
chine operators and draftsmen and that for other employ- 
ees is necessary to effectuate the policies of the Act. If the 
Secretary has cited the wrong section in support of that 


judgment, the appropriate disposition is to affirm him on 
the basis of the correct section. 


It would be an exercise in gamesmanship to reverse the 
Secretary's determination because he cited the wrong sec- 
tion. And the undeserving beneficiary of the game would 
be the companies. For if the Secretary's present determina- 
tion is upheld, the companies’ obligation to meet minimum 
wage requirements will have attached as of May, 1963, 
when the Secretary's decision was rendered.’* But if the 


13] is the Secretary's position, expressed to this Court in his 
brief in Consolidated Edison Co. v. Mitchell, 104 U.S. App. D.C. 32, 
259 F. 2d 189 (1958), that the “judicial review provisions of the 
Administrative Procedure Act are not applicable to Section 6....” 
Brief for Appellee in No. 14,142 (U.S. App. D.C.), December 20, 
1958, p. 29. It is not clear from this Court's per curiam opinion 
whether this or others of the Secretary's arguments were adopted as 
the basis for upholding his determination. However, in view of 
Section 10(a) of the Act, the Secretary's contention clearly seems 
correct. 

26As noted at pp. 5-6, supra, the district court’s injunction assures 
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determination is struck down, and the Secretary is required 
to write a new decision reaching the same result but citing 
Section 6, the effective date of the determination will have 
been postponed a year or more, and the companies will have 
escaped for that period any obligation to meet minimum 
wage standards. 

This is not a case, like S.£.C. v. Chenery Corp., 318 US. 
80 (1943), where the reviewing court cannot tell whether 
the administrative agency would take the same action under 
a different standard. For here the reasons given by the 
Secretary for assigning a lower minimum for blueprint 
machine operators and draftsmen would obviously require 
creating a “variation” for them under Section 6. Cf. Recon- 
sideration, Men’s Hat and Cop Industry, supra; Uniform 
and Clothing Industry, supra. Indeed, counsel for the Sec- 
retary urged to the court below, we assume with the Secre- 
tary’s approval, that the determination be upheld under 
Section 6 if not under Section 1(b). 


Ul. THE OTHER GROUNDS ADVANCED BY PLAINTIFFS 
BELOW ARE WITHOUT MERIT. 


We have shown that the district court erred as a matter 
of law in concluding that the Secretary was forbidden to 
determine multiple minima along occupational lines. Since 
the district court did not reach plaintiffs’ subsidiary con- 
tentions, this Court might be inclined to reverse and re- 
mand for determination of these other issues. We urge, 
however, that these other questions be resolved now. The 
record is complete; all parties moved for summary judg- 
ment; and the employees in this industry will be irreparably 
damaged by any further delay in the resolution of this 
action. 

To be sure, the terms of the injunction issued by the 
district court guarantee that the employees will receive a 


ee 
that if the determination is upheld the companies will be required 
to reimburse their employees to that date. 
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lump sum payment if and when the Secretary’s determina- 
tion ultimately is upheld. But working people typically 
live on a weekly or bi-weekly budget. The increased 
amounts which the Secretary has determined they are en- 
titled to receive may be needed now to provide medical 
care for their families; to enable them to send their chil- 
dren to college; to prevent repossession of homes, cars, or 
furniture; or for many other immediate purposes which 
will long have past by the time a lump sum payment is 
received months or years from now. Accordingly, we urge 
that this Court decide this case finally here and now. 


A. The Secretary’s Determination Is Fully 
Supported by the Evidence in the Record. 
Plaintiffs argued below that, even if the Secretary is 
empowered generally to determine multiple minima, the 
particular determination in this industry is not supported 


by record evidence. This is demonstrably untrue. 

1. The Secretary's decision to set two rates in this indus- 
try is clearly justified. As plaintiffs concede (see pp. 12-13, 
n. 6, supra) certain isolable occupational groups are “com- 
monly paid substantially less” than all other employees. In 
these circumstances, as the Secretary has recognized in ear- 
lier decisions, “there is necessity for the establishment of a 
double wage standard in order to protect the wage structure 
of the industry.” Uniform and Clothing Industry, 6 F.R. 
646, 648 (1941). 

2. The Secretary's decision to confine the lower minimum 
to two occupations only—blueprint machine operator and 
draftsman—is amply warranted by the record evidence. 
While a number of companies urged that the Secretary 
include other “production-connected” workers in the lower 
minimum (J.A. 235, 238, 240), the evidence before the 
Secretary demonstrated clearly that these other workers 
generally receive much higher wages. A brief summary of 
that evidence may be appropriate. 
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Clayton F. Jones, Assistant Treasurer of Herald Machine 
Company, testified that his company pays its ten blueprint 
machine operators $1.25 to $1.55 per hour (J.A. 97) anda 
draftsman $1.54 (J.A. 97). By contrast, it pays “beginners” 
in other occupations, i.e., “people who have been hired 
with no previous experience whatever in machine tool 
production,” $1.62 (J.A. 93-94). 

Duncan H. Doolittle, Manufacturing Manager of the 
Machine Tool Division of Browne & Sharpe Mfg. Co., 
testified that the three lowest wages paid by his company 
in April, 1961, were as follows: 


Shop beginner: -...-.-. $1.28 
Blue machine 


operator beginner: SB AS 
Blueprint machine operator: 1.44 (J.A. 127). 


Mr. Doolittle explained that shop beginners normally earn 
higher wages than blueprint machine operators, but that 
the particular employee receiving $1.28 had performed 
poorly and thus had not earned his expected incentive 
(J.A. 137-38, 143-46). Mr. Doolittle further noted that in 
April, 1960, the lowest-paid employees had in fact been a 
blueprint machine operator beginner (J.A. 126). 

Emmett W. McCarthy, Director of Personnel and Indus- | 
trial Relations, Dreis & Krump Mfg. Co., testified that in 
April, 1960, the lowest wages in his plant were for the 
blueprint machine operator ($1.75) and the draftsman 
($2.15) (J.A. 148, 149). The starting rate for common la- 
borers, the next lowest-paid occupation, was $2.24 (J.A. 
148). Similarly, in April, 1961, the blueprint machine op- 
erator was the lowest-paid employee ($1.90) (J.A. 149), 
while the common laborers started at $2.38 (Tr. 552). 

Samuel D. Harrison, Treasurer of Snyder Corp., testified 


17 The company also pays low wages to timekeepers, but it was 
established on the record that these employees are not within the 
coverage of the Walsh-Healey Act (J.A. 104-05, 112). 
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that the lowest wages in his plant in April, 1960, were paid 
to three blueprint machine operators ($1.66) (J.-A. 153) 
and to a draftsman, whom he called a “machine design 
trainee” ($1.76) (J-A. 153). The next lowest wages, fully 
65 cents per hour more, went tO the common laborers 
($2.41) (J-A. 152-53). Similarly, in April, 1961, the lowest 
wages were paid to the blueprint machine operators ($1.71) 
and the draftsman ($2.13) (J-A. 154). 

Herbert M. Shilson, Treasurer of Cross Co., testified that 
in April, 1960, the lowest wages paid in his plant were for 
the blueprint machine operators ($1.55) (J-A. 168-69) and 
the draftsmen ($2.30) (J-A. 169). The next lowest wages 
went to the janitor-sweepers ($2.33) (J.A. 168). Similarly, 
in April, 1961, the lowest-paid employees were the blueprint 
machine operators ($1.57) and nine draftsmen ($2.07 to 
$2.32) (J.A. 170). 


The sixth, and final, industry representative was Louis 
Reiss, Treasurer of Motch & Merryweather Machinery Co. 
He testified that his company has two plants in the machine 
tool industry. At the Avey plant, the lowest-paid employee 
in April, 1960, was the blueprint machine operator ($1.25) 
(J.A. 190), and the next lowest-paid employee received 30 
cents more (J.A. 190). Similarly, in April, 1961, the blue- 
print machine operator received $1.30 (J.A. 190), while 
the next lowest-paid employee received 15 cents more (J.A. 
191). At the Cleveland plant, the two lowest-paid covered 
employees were a blueprint machine operator ($1.60) and 
an “engineering clerk,” whose duties include operating 
the blueprint machine ($1.87) (J.A. 192, 197). All other 
covered employees received $2.13 or more (J.A. 191-92). 


Surely this evidence provides ample support for the 


18 Mr. Reiss testified that at the Cleveland plant there is an 
inventory clerk who is paid $1.45. The Secretary indicated, how- 
ever, in his main brief to the court below (p. 8, n. 6) that Mr. 
Reiss’ description of the duties of the inventory clerk (J.A. 195-97) 
demonstrates that he is not a covered worker. 
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Secretary's determination to limit the lower minimum 
solely to the blueprint machine operators and draftsmen. 
In each of the six companies whose occupational data was 
introduced into evidence by NMTBA the blueprint ma- 
chine operator is the lowest-paid employee; in four, the 
draftsman is the next lowest. Other “production-connected” 
workers receive substantially higher wages. For example, 
at Snyder Corp., all other “production-connected” workers 
received more than $2.41, while the blueprint machine 
operators received $1.66 (75 cents less) and the draftsman 
$1.76 (65 cents less) (J-A. 152-53). 


Coupled with the wage data was additional evidence 
warranting the separate classification of blueprint machine 
operators and draftsmen, and demonstrating that their 
compensation falls outside the prevailing wage structure 
in the industry. Their work is interrelated; the draftsman 
draws the plans which the blueprint operator converts into 
blueprints (J.A. 101-02, 149). They are salaried, unlike 
most covered employees who are paid on an hourly basis 
(J.A. 124, 175). They work in an area apart from other 
covered employees (J-A. 101, 112), and are considered 
office workers rather than factory workers (J.A. 123, 171- 
72). As one industry witness explained, these two occupa- 
tions are not governed by the “established rates” applicable 
to the other employees in his plant (J-A. 154). 


The Secretary, of course, is the administrator whose 
expertise Congress has enlisted to perform the difficult and 
complicated task of determining “prevailing minimum 
wages” in an industry. Classifying and segregating occupa- 
tions are the types of problems which inevitably require 
the exercise of discretion, and the resolution of which 
reviewing courts should be loathe to disturb. Here, had 
the Secretary determined to classify all “production con- 
nected” workers into a category separate from “production” 
workers, we would have no doubt that his determination 


34 


should be upheld. But his decision not to do so, and instead 
to limit the lower minimum to those “production con- 
nected” occupations which are in fact paid less, is equally 
entided to deference on review. 


3. The prevailing minima determined by the Secretary 
—$1.65 for blueprint machine operators and draftsmen, 
and $1.80 for all other employees—are fully supported by 
the record evidence. We have detailed the procedures fol- 
lowed by the Secretary in arriving at these figures in the 
Statement (pp. 9-11, supra), and will not repeat them here. 
They are obviously correct. As plaintiff Fellows Gear 
Shaper Co. advised the Secretary following issuance of his 
tentative decision: 

“A minimum wage determination of $1.80 an hour 
for covered production workers in the machine tool 
industry is reasonable. 

“.. . The Secretary, quite wisely, selected a $1.65 


minimum for blueprint operators and draftsmen. .. .” 
(J-A. 241). 


Likewise, plaintiffs Kingsbury Machine Tool Corp. and 
Jones & Lamson Machine Co., though excepting to other 
aspects of the Secretary's tentative decision, did not dispute 
the accuracy of the $1.65 and $1.80 figures (J.A. 235, 
238) .” 


Indeed, we have earlier demonstrated that the $1.80 
figure is probably too low (pp. 10-11, n. 5, supra), but the 
pressing need to obtain some floor for wages in this industry 
has persuaded us not to challenge this deficiency. And plain- 
tiffs, of course, do not challenge this “helpful error.” 


19 Fellows, Kingsbury and Jones & Lamson did urge the Secretary 
to include other production-connected occupations in the lower 
minimum but, as we have already shown, the Secretary’s decision not 
to do so is supported by the record evidence. 
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B. Plaintifis Were Afforded Adequate 
Notice and a Fall and Fair Hearing. 

Plaintiffs do not contend that they were denied notice 
and hearing generally. They received the Secretary's notice 
of hearing; they were represented by legal and economic 
counsel at the hearing through their trade association 
NMTBA,; and they do not claim that they were improperly 
denied the right to introduce any evidence at that hearing. 


Rather, plaintiffs’ complaint is of a different order. They 
claim that they were not forewarned that the Secretary 
might set multiple rates, and that accordingly they did not 
gear their presentation at the hearing to such a possibility. 
This contention is frivolous for a number of reasons. 


1. The notice of hearing advised them that the purpose 
of the hearing was to determine the “prevailing minimum 
wages” in the industry (J-A. 200, 201-02). 

2. As shown earlier, the Secretary had on at least a dozen 
prior occasions determined multiple rates along occupa- 
tional lines. Plaintiffs had no right, therefore, to assume 
that he would not do so in this case. 


3. In any event, the Secretary announced his intention 
to set multiple minima in his tentative decision, and 
NMTBA filed a 31-page brief fully developing its position 
on this issue as well as all others prior to the issuance of 
the final decision (J.A. 248). 


4. Four of the eleven plaintiffs filed their own exceptions 
to the tentative decision. Of these, three accepted or ap- 
proved the Secretary's decision to set multiple minima, 
and the fourth made its views known to the Secretary prior 
to the issuance of the final decision. 


The hearing in this case fulfilled precisely the purposes 
which Congress intended in the Administrative Procedure 
Act. Had there been no hearing, the Secretary most likely 


36 


would have determined a single prevailing minimum of 
$1.80. The hearing afforded plaintiffs the opportunity to 
introduce evidence showing that two isolable occupations 
are generally compensated at levels below this minimum. 
The Secretary was persuaded, and created a separate, lower 
minimum on the basis of this evidence. 

The companies are not satisfied with this deserved suc- 
cess. They seek an undeserved one as well. They will find 
nothing in the Administrative Procedure Act which guaran- 
tees them the latter. 


CONCLUSION 


For the reasons set forth herein, the decision of the 
district court must be reversed. In addition, we urge this 
Court to reach the issues not passed upon below, and to 
hold that they provide no basis for upsetting the Secretary's 
determination. The case should be remanded with a direc- 


tion that summary judgment be entered in favor of de- 
fendants. 
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On Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT SECRETARY OF LABOR 


JURISDICTIONAL STATEMENT 


This action was brought by appellees under the author- 
ity of Section 10(b) of the Walsh-Healey Public Contracts 
Act, known as the Fulbright Amendment.’ It seeks to en- 
join the Seeretary of Labor from enforcing his prevailing 
minimum wage determination for the Machine Tool Indus- 
try, and also asks for an order declaring such determina- 
tion to be illegal and void. 

By permission of the district court, the Industrial 
Union Department, AFL-CIO International Association of 


1 Tho Fulbright Amendment (41 U.S.C. 43a, 66 Stat. 308, enacted June 36. 
1952 and set forth in the Appendix, infra, pp, 45-46) requires that prevailing 
wage determinations authorized by Section 1(b) of the Act ‘*be made on the 
record after opportunity for a hearing’ and authorizes judicial review of such 
determinations in the manner provided by the Administrative Procedure Act 
(5 U.S.C. 1009). 


° 
Machinists, AFL-CIO, and International Union of Electri- 
cal Radio and Machine Workers, AFL-CIO, intervened as 
defendants in the case (JA. 14), and have filed a sepa- 
rate appeal (No. 18437). 

In the court below, all parties including the intervenors, 
moved for summary judgment. On February 24, 1964, the 
District Court entered an order denying the Secretary’s 
motion and that of the intervenors for summary judgment, 
and granting appellees’ motion for summary judgment. 
The order declared the wage determination to be “unlaw- 
ful and void,’’ and enjoined the Secretary from enforcing 
it. 

Notices of appeal were filed by the intervenors on Feb- 
ruary 25, 1964 and by the Secretary of Labor on February 
26, 1964. Jurisdiction over these appeals vests in this 
Court by virtue of 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


Plaintiffs in this action challenge the validity of a pre- 
vailing minimum wage determination made by the Secre- 
tary of Labor for the Machine Tools Industry, to be effec- 
tive May 23, 1963 (J.A. 251). The determination finds a 
prevailing minimum wage of $1.80 an hour ($72.00 per 
40-hour week) for all persons employed in the industry 
except blueprint machine operators and draftsmen. For 
the excepted employees, the determination finds a prevail- 
ing minimum wage of $1.65 an hour ($66.00 per 40-hour 
week). 

The challenged determination was made pursuant to 
Section 1(b) of the Walsh-Healey Public Contracts Act, 
49 Stat. 2036, 41 U.S.C. 35, which provides that any supply 
contract with the United States in excess of $10,000 shall 
contain, inter alia, stipulations that persons employed by 
the contractor in the performance of the contract will be 
paid— 

not less than the minimum wages as determined by 
the Secretary of Labor to be the prevailing minimum 
wages for persons employed on similar work or in the 
particular or similar industries or groups of industries 
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currently operating in the locality in which the mate- 
rials, supplies, articles, or equipment are to be manu- 
factured or furnished under said contract; ° * ° 


By notice published in the Federal Register on August 
15, 1961 (J.A. 199), the Secretary of Labor announced 
that a public hearing would be held before a hearing ex- 
aminer on September 6, 1961, to determine prevailing 
minimum wages in the Machine Tool Industry. The hear- 
ing began as scheduled and lasted five full days. The rec- 
ord of the proceedings is voluminous. The oral testimony 
and argument filled 948 pages of transcript. In addition, 
98 exhibits, including two wage surveys, were received in 
evidence. One of the surveys (Govt. Exh. No. 7) was made 
by the Bureau of Labor Statistics (hereinafter BLS). The 
other survey (NMTBA Exh. Nos. 13 and 14) was prepared 
by appellees’ trade association, the National Machine Tool 
Builders Association. Both surveys undertook to gather 
information as to the various minimum wages paid by the 
numerous plants in the industry to employees whose duties 
or occupations would bring them within the coverage of 
the Walsh-Healey Act when performing Government con- 
tracts subject to the Act. 

For reasons stated in his tentative determination, the 
Secretary found that the BLS survey ‘‘presents the only 
appropriate foundation for a determination of the prevail- 
ing minimum wage in this industry for all persons cov- 
ered by the Act, except blueprint machine operators and 
draftsmen,” described as ‘‘supplementary”’ and ‘‘very 
small [in] number’’, and stated that he was persuaded to 
‘‘exelude workers engaged in these two occupations from 
the scope of any determination based upon the BLS sur- 
vey’? (J.A. 252, 227). He found, however, that it was not 
necessary to deprive these workers of the protection of the 
Walsh-Healey Act since the Association survey, though 
deficient in many respects and far less comprehensive than 
the BLS survey, constituted a sufficiently reliable basis for 
the purpose of determining a prevailing minimum wage for 
such workers. 
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In thus excluding (and finding a different minimum for) 
blueprint operators and draftsmen from the minimum de- 
termined for all other covered employees, the Secretary 
expressly proceeded pursuant to Section 1(b) of the Act, 
making no explicit reference to Section 6, which authorizes 
him to ‘provide reasonable limitations and * * * [to] make 
rules and regulations allowing reasonable variations, toler- 
ances, and exemptions to and from any or all provisions of 
this Act respecting minimum rates of pay * * *.’? Limita- 
tions, variations, tolerances and exemptions allowed under 
Section 6 are not subject to judicial review.? 

In addition to their basic claim that Section 1(b) of the 
Walsh-Healey Act does not authorize the Secretary to de- 
termine more than one prevailing minimum wage for an 
industry, appellees raised a miscellany of other objections 
to the wage determination, including (a) that the notice 
and hearing requirements of the Walsh-Healey Act and 
the Administrative Procedure Act were not complied with; 
(b) that the plaintiffs were not given a full hearing as 
required by the Walsh-Healey Act and the Administrative 
Procedure Act; (c) that the Secretary’s determination is 
not supported by the evidence; (d) that the Secretary 
failed to make adequate findings and state sufficient rea- 
sons as required by Section 8(b) of the Administrative 
Procedure Act; and (e) that the Secretary’s action in mak- 
ing the determination effective seven days after publica- 
tion in the Federal Register did not comply with the re- 
quirements of Section 4(c) of the Administrative Proce- 
dure Act. 

The summary judgment here appealed from was granted 
solely on the ground that the Secretary’s statutory power 
under Section 1(b) of the Walsh-Healey Act is limited to 
determination of ‘‘only a single minimum for all of the 
regular covered employees of the contractor’’ and does not 


2Section 10(a) of the Fulbright Amendment (see fn. 1, supra, p. 1) 
provides: ‘‘Notwithstanding any provision of section 4 of the Administrative 
Procedure Act, such Act shall be applicable in the administration of sections 
1 to 5 and 7 to 9 of this [the Walsh-Healey] Act.’’ 
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authorize determination of separate minimum wages for 
any ‘‘occupation or groups of occupation”’ (J.A. 33). 

The court below rejected the contention that, in any 
event, the secondary minimum wage for specified occupa- 
tions was sustainable as a valid exercise of the Secretary’s 
authority under Section 6, stating that ‘‘at no time did 
the Secretary purport to be acting under”’ Section 6 and 
that this was ‘‘not merely a matter of form, but is one of 
substance,’’ since determinations made pursuant to Sec- 
tion 1(b) are subject to the Administrative Procedure Act 
and judicial review, ‘‘which is not so with respect to Sec- 
tion 6”’ (J.A. 35, 36). 

The court expressly stated that “[{hJaving concluded as 
a matter of law’’ that the Secretary lacked authority un- 
der Section 1(b), this made it ‘‘annecessary to pass upon 
the alleged procedural defects complained of by the plain- 
tiffs’? (J.A. 37). Therefore, since the fundamental ques- 
tion on this appeal is purely one of law, the facts and rea- 
sons underlying the particular wage determination here 
challenged are not detailed at this point, but are discussed 


in the pertinent part of the Argument, infra, pp. 36-43. 


STATUTES INVOLVED 

The relevant provisions of the Walsh-Healey Public 
Contracts Act (41 U.S.C. 35, 49 Stat. 2036) are set out in 
Appendix A, infra, pp. 44-46. 

STATEMENT OF POINTS 

1. The district court erred in granting summary judg- 
ment for the plaintiffs. 

9. The district court erred in holding that the Secre- 
tary’s statutory power under Section 1(b) of the Public 
Contracts Act is limited to determination of only a single 
minimum for all the regular covered employees of the con- 
tractor and does not authorize determination of a different 
minimum for any occupational group or groups in the 
industry. 

3. The district court erred in denying the Secretary’s 
motion for summary judgment. 


6 
SUMMARY OF ARGUMENT 
I 


The decision below rests on an erroneous construction 
of the Secretary's statutory authority to determine ‘‘pre- 
vailing minimum wages’’ under Section 1(b) of the Public 
Contracts Act. The Act, by its terms, policy and purposes, 
clearly permits determination of more than a single mini- 
mum, including authority to determine different minimum 
wages for separable occupations. 


‘A. The natural and evident meaning of the statutory 
language (which the decision below completely by-passed) 
contradicts the district court’s interpretation. Not only is 
the plural term ‘‘minimum wages’”’ used, but the plural 
meaning is inherent in the several alternative standards of 
Section 1(b), with occupational wages plainly inherent in 
the “similar work’? standard. The plural meaning of 
“minimum wages” is further confirmed by its repeated 
plural usage in related sections of the Act, notably Sections 
6 and 12. The Act is devoid of any language suggesting 
limitation of the Secretary’s authority to a single minimum 
per industry. 


B. The decision below mistakenly relies on a long-aban- 
doned administrative position which was without legal sub- 
stance and is contrary to the Department’s long-standing 
present interpretation and practice. Even if the earlier 
position had been strictly adhered to, this would not fore- 
close the Secretary of Labor from retracting it ‘‘after 
more experience with the Act °° ° convinced its adminis- 
trators that the first interpretation was unjustifiably nar- 
row” (Alstate Const. Co. v. Durkin, 345 U.S. 13, 16); and 
“‘no significance”’ attaches to an administrative position— 
no matter how long adhered to—when it is legally erro- 
neous. (Calbeck v. Travelers Insurance Co., 370 US. 114, 
127, n. 15). 

Contrary to the decision below, the supposed “consis- 
tently adhered to’’ interpretation has been contradicted by 
explicit statements and specific action of the successive 
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Secretaries during the past 19 years. All of the Secre- 
taries (including the Secretary who announced the early 
short-lived opinion on which the court below relied) have 
repeatedly determined dual minimums differentiating ‘‘non- 
auxiliary’? (direct production) workers from ‘‘auxiliary 
workers’? (defined by reference to specified occupations). 
These dual wages were not concerned with “beginners”’ or 
similar “‘not regular’’ workers (as the court below appar- 
ently assumed), but related to occupational groups of un- 
questionably ‘‘regular’’ experienced workers, whose wages 
were observably outside of or separable from the indus- 
try’s wage scale for the bulk of production workers. 

Nor is it true that such occupational differentials have 
been made solely in reliance on the Section 6 power to allow 
“tolerances.’’ While such differentials are clearly within 
the Section 6 authority, the rigid interpretation that they 
are otherwise prohibited is not only contrary to the statu- 
tory terms and purposes, but has become especially unrea- 
sonable and unsound since enactment of the Fulbright 
Amendment in 1952, which provided judicial review for 
Section 1(b) determinations, but not for Section 6 rulings. 
The industry thus is certainly not prejudiced, but is dis- 
tinctly advantaged, by the Secretary’s reliance on 1(b). 

C. The decision below also mistakenly assumes a legis- 
lative intent inconsistent with the statutory terms and 
purposes. The legislative history, like the statutory lan- 
guage, is devoid of any expression of legislative intent to 
limit the Secretary to one, and only one, prevailing mini- 
mum per industry or to prohibit minimum wages for occu- 
pational groups. On the contrary, while Congress omitted 
from this Act the Davis-Bacon requirement of separate 
rates for every occupational class, there is no evidence of 
legislative intent to prohibit even this particularized meth- 
od, if found administratively practicable. The whole tenor 
of the legislative background confirms an intent to provide 
the latitude and flexibility necessary to accomplish the 
statutory purposes in dealing with the wide variety and 
complexity of industries involved. 
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The Secretary’s dual wage determination here involved 
is supported by reliable, probative and substantial evi- 
dence, and is a reasonable and valid exercise of his author- 
ity. In issuing this dual rate determination, the Secre- 
tary made use of two surveys—one prepared by the Bureau 
of Labor Statistics (BLS) and a less comprehensive one 
prepared by the industry trade association (NMTBA). In 
accord with past practice for similar dual rate determina- 
tions, the Secretary relied on evidence adduced at the hear- 
ing which was found to warrant a different minimum for 
a relatively small group of workers employed in two 
peripheral, production-connected or ‘‘supplementary”’ oc- 
cupations at the lowest level of the Industry’s wage scale 
—blueprint operators and draftsmen. On the basis of evi- 
dence that a few plants had failed to report to BLS the 
wages of these workers because they had regarded them 
as non-covered ‘‘office workers,’’ the Secretary was per- 
suaded to ‘‘exclude’’ these two occupations from any 
minimum based on the BLS survey. The $1.80 minimum 
was premised on the finding that no other covered workers 
in ‘‘supplementary’’ occupations were omitted from the 
BLS survey, and that the survey “forms an accurate and 
reliable basis”’ and ‘‘presents the only appropriate founda- 
tion’’ for determining the prevailing minimum wage in the 
rest of this industry. The $1.65 rate for blueprint opera- 
tors and draftsmen was determined on the basis of the 
NMTBA survey which was designed particularly to elicit 
wage data for those two occupations. 

Industry’s proposal that, since neither survey was ade- 
quate for determination of a single minimum, the BLS 
should start all over again and undertake a completely 
new survey, was neither reasonable nor necessary. The 
Secretary is not required to conduct interminable investi- 
gations and hold repeated extensive hearings. Where, as 
here, the record is sufficient, the Secretary may proceed 
to make his decision. 
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ARGUMENT 
L 


THE AUTHORITY OF THE SECRETARY OF LABOR TO DETER- 
MINE “PREVAILING MINIMUM WAGES” UNDER SECTION 
l(b) OF THE PUBLIC CONTRACTS ACT PERMITS DETERMI- 
NATION OF MORE THAN A SINGLE MINIMUM FOR ALL 
COVERED EMPLOYEES OF A GOVERNMENT CONTRACTOR 
AND INCLUDES AUTHORITY TO DETERMINE DIFFERENT 
MINIMUM WAGES FOR SEPARABLE OCCUPATIONAL 
GROUPS. 


The principal and fundamental issue on this appeal is 
purely one of statutory construction: whether the author- 
ity of the Secretary of Labor under Section 1(b) to deter- 
mine ‘“‘prevailing minimum wages’’ prohibits determina- 
tion of more than a single prevailing minimum wage for 
all covered employees of a Government contractor, so as 
to invalidate a wage determination which includes differ- 
ent minimums for separable occupational groups. 

This issue is of importance reaching considerably beyond 
the Wage Determination involved in this case. It concerns 
the whole administration of the complex wage determina- 
tion program, which is currently faced with the task of 
devising new procedures to be in strict accordance with 
legal requirements and at the same time designed to enable 
meaningful wage determinations within the practical limi- 
tations of time and expense.? There is serious doubt that 
such procedures can be developed within the framework 
of the rigid limitation which the decision below places on 
the Secretary’s statutory authority. The interpretation on 
which the court below rested its decision, therefore, re- 
quires consideration apart from the voluminous record 
relating to other issues (factual and procedural) peculiar 


3 Tho complexities of the wage determination task under this Act have been 
widely recognized and have frequently been described and analyzed by authors 
well versed in the terms of this Act and its legislative background and 
practical administration. See ¢.g. Holland, The Prevailing Minimum Standard 
of the Public Contracts Act (1939), p. 273; The Determination of Prevailiag 
Minimum Wages Under the Public Contracts Act, 48 Yale LJ. 610 (Feb. 
1939); Strackbein, The Prevailing Minimum Wage Standard (Graphic Arts 
Press, 1939); Reilly, Haslam and Modley, Threat of the Walsh Healey Act, 
Vol, XXIX, No. 1, Harvard Business Review, p. 86 (Jan, 1951). 
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to the particular wage determination here challenged. Re- 
gardless of other grounds plaintiffs may advance to chal- 
lenge the legality of this particular wage determination, 
we submit that the rigid interpretation of the Act, on which 
the decision below was grounded, cannot be sustained, and 
should be corrected by this Court. 

The lower court’s interpretation of the Secretary’s stat- 
utory power completely by-passes the statutory language 
and purposes, and rests entirely on the mistaken assump- 
tion that a tentative opinion expressed by Secretary of 
Labor Perkins in 1937, shortly after the enactment of the 
Act, is the interpretation which “has been consistently 
adhered to by the Department’’ (J.A. 33).4 As will be 
demonstrated, the interpretation to which the decision be- 
low would rigidly bind the Department is not only at vari- 
ance with the literal and evident meaning of the statutory 
language but is contrary to the long-standing interpreta- 
tion and administrative practice of the Department, includ- 
ing that actually followed in deed, if not in word, by Secre- 
tary Perkins, and subsequently followed and consistently 
adhered to, in word as well as deed, by the successive Sec- 
retaries during the past 19 years since 1945. The Depart- 
ment’s present interpretation is also clearly in accord with 
the legislative intent and the statutory purposes which 
have been expressly reaffirmed by both the Supreme Court 
and this Court.* 


4 There is not even a hint of doubt in any of the articles cited in fn. 3, 
supra, of the Secretary’s statutory authority to determine plural occupational 
minimum wages—indeed they cogently remonstrated against Secretary Perkins’ 
reliance on advice she evidently misunderstood as a statutory prohibition (see 
infra, pp. 16, 17). 


5 Perkins v. Lukens Steel Co., 310 U.S. 113; Endicott Johnson Corp. v. 
Perkins, 317 US. 501; Mitchell v. Covington Mills et al, 97 U.S. App. D.C. 
165, 229 F. 2d 506, certiorari denied 350 U.8. 1002; Ruth Elkhorn Coals, Inc. 
v. Mitchel, 101 U.S. App. D.C. 313, 248 F. 2d 635, certiorari denied 355 
US. 953. 
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A. The Decision Below Is Contrary to the Natural and Evident 
Meaning of the Statutory Language. 


The pertinent language of Section 1 of the Act provides 
that ‘‘any contract’’ for the furnishing of supplies to the 
Government in an amount exceeding $10,000 shall include, 
inter alia, the following stipulation: 


(b) That all persons employed by the contractor 
* * * in the performance of the contract will be paid 


* * © not less than the minimum wages as determined 
by the Secretary of Labor to be the prevailing mini- 
mum wages for persons employed on similar work or 
in the particular or similar industries or groups of 
industries currently operating in the locality, ete. aoe 
(emphasis added). 


The grammatical and literal meaning of this language, 
as even the court below evidently recognized, contradicts 
the ruling that this provision authorizes ‘“‘only a single 
minimum for all of the regular covered employees of the 
contractor.” Not only is the plural term ‘¢minimum 
wages’? used in conjunction with the singular ‘‘eontract”’ 
and ‘“‘contractor,’? but authorization of minimum wages 
in the plural is inherent in the alternative standards des- 
ignated by Section 1(b) as the bases from which the Sec- 
retary’s determination may be drawn. 

Although plaintiffs in the court below originally ad- 
vanced the argument that the term ‘“‘minimum wages’’ as 
used in Section 1(b) authorizes “only a single figure ap- 
plicable to all covered workers * * * he [the Secretary] 
must determine what in fact is the prevailing minimum for 
the entire covered labor force in the industry’* (see pltfs.’ 
br. on motion for preliminary injunction, p. 17), they even- 
tually conceded its plural meaning for purposes of deter- 
mining multiple minima for persons in different geo- 
graphic regions of the industry, for different branches of 
the same industry and for different products of the same 
industry. In short, they attribute a rigid singular mean- 
ing to the term only insofar as an occupational factor may 


be involved. 
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But the statutory language, far from suggesting any 
such prohibitory exception, clearly incorporates the concept 
of plural occupational wages in the “similar work’’ stand- 
ard, just as the concept of geographical differentials is in- 
herent in the ‘‘locality’’ language. Plaintiffs’ contention in 
the court below that the ‘‘similar work’’ standard has ref- 
erence not to occupations but to similar ‘‘articles’’ or 
“projects” is strictly their counsel’s own peculiar read- 
ing. It is contrary to the reading heretofore uniformly 
recognized without question in every objective reference 
to it. As stated in an article co-authored by the former 
Solicitor of Labor (Gerard D. Reilly) who served during 
the earliest years of this Act, ‘‘* * * the law says that the 
Secretary can determine minimum wages (a) on an occu- 
pational basis (‘on similar work’) * * *.’’* Similarly, the 
author of the Yale Law Journal article (supra, p. 9) 
noted: ‘‘The standard of similar work seems clearly to 
envisage occupational wages as provided in the ordinary 
public works construction statute.’’* 

While nothing in the statutory language requires deter- 
mination of differential wages in any case, the authoriza- 
tion of one or the other types of plural differential wages 
is equally clear on the face of the statute (and, as shown 
infra, pp. 30-34, this was the legislative intent). In the 
words of Mr. Holland (who was the Chairman of Secre- 
tary Perkins’ Public Contracts Board during the early 
years of the Act): ‘‘As we read the Public Contracts 
statute there is nothing in Section 1(b) or in the other pro- 
visions of the Act which requires or prohibits a finding 
of prevailing minimum wages on the basis of any of the 
wage differential factors, provided, of course, that the 


¢ Harvard Business Review, Vol. XXIX, p. 86, at 88, January 1951 (Threat 
of the Walsh-Healry Act, by Reilly, Haslam and Modley). At the time this 
article was written, Mr. Reilly was in private practice and counsel for indus- 
tries contesting Walsh-Healey wage determinations; bis co-authors were Ruben 
S. Haslam, the then counsel for the National Association of Manufacturers, 
and Rudolf Modlry, consultant for industry on the Walsh-Healey Act, and a 
frequent witness for industry employers in wage determination proceedings 
(he was an industry witness in the instant case). 


748 Yale LJ. at 615, n. 31. 
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effect of any such factor may be observed and measured 
in the wage structure of the industry under consideration’’ 
(see Holland, op. cit. supra note 3, p. 273). Some years 
later, in 1954, Secretary Mitchell expressly read the Sec- 
tion 1(b) language in the same way: 


The statutory directive to determine “prevailing mini- 
mum wages’? for a particular industry is framed in 
the plural as respects the word ‘‘wages.’’ Clearly 
more than one prevailing minimum wage may be deter- 
mined. (Woolen and Worsted Industry, Proposed De- 
termination, 19 F.R. 535, at 540; adopted as final 19 
F.R. 1930). 


The fact that practical or policy considerations may have 
evoked an administrative resolve not to exercise some part 
of this authority (see discussion, infra, pp. 14-19) does not 
efface the plain meaning of the statutory language. 

The plural meaning of the term ‘‘minimum wages’’ in 
Section 1(b) is further confirmed by other sections of the 
Act. Thus Section 6 twice uses the plural ‘‘minimum rates 
of pay’’ in providing authority to ‘tmodify the terms of 
an existing contract respecting minimum rates of pay”’ 
and in authorizing the Secretary to provide ‘‘yeasonable 
limitations’’ and allow ‘‘reasonable variations, tolerances, 
and exemptions to and from any or all provisions of this 
Act respecting minimum rates of pay °° °” (emphasis 
added). Similarly, Section 12 uses the plural ‘“‘minimum 
wages’’ in providing that ‘‘the inclusion of representa- 
tions with respect to minimum wages’’ shall be required 
only in contracts relating to such industries as have been 
the subject of a wage determination by the Secretary. 
In contrast to this repeated statutory usage of the plural, 
the Act is devoid of any language whatsoever suggesting 
limitation of the Secretary’s authority to determination 
of a single minimum wage for all covered employees of 
a contractor or an industry. 

We recognize, of course, that ambiguous statutory lan- 
guage is subject to interpretation by resort to legislative 
history and administrative practice in order to clarify or 
resolve the ambiguity. See Mitchell v. Covington Mills, 
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97 App. D.C. 165, 229 F.2d 506, certiorari denied 350 US. 
1002. Here, however, the court below simply by-passed 
the statutory language and relied instead entirely on ex- 
trinsic evidence of a most ambiguous nature, which, we 
submit, served not to illuminate but only to confuse the 
otherwise clear meaning of the plural statutory language.‘ 


B. The Decision Below Mistakenly Rests on a Long-Abandoned 
Administrative Position Which Was Without Legal Sub- 
stance and Is Contrary to the Department's Long-Standing 
Present Interpretation. 

The court below placed primary reliance on an early 
statement made by Secretary Perkins in July 1937, about 
a year after the enactment of the Act, in refusing a re- 
quest that a separate minimum wage should be determined 
for ‘‘each’’ of ‘‘several definite occupational classifica- 
tions’’ shown to exist in the Men’s Hat and Cap Industry 
(2 F.B. 1335). The Secretary stated as the reason for 
refusing this request that ‘‘The Acting Solicitor of Labor 
has advised me that the Act authorizes the fixing of only 
one minimum wage in an industry and does not permit 
the establishment of occupational minima.’’ No statutory 
or legal basis for this advice was then, or ever, furnished 
(so far as we have been able to ascertain). 

There is every reason to conclude that Secretary Perkins 
evidently misunderstood the advice of the ‘‘Acting Solici- 
tor of Labor’? who was at that time Gerard D. Reilly. 
His subsequent publication (quoted supra, p. 12) plainly 
states that there was no question of the Secretary’s statu- 


5 This is not to say, of course, that the meaning of all of the language of 
Section 1(b) is so plain and unambiguous. See ¢.g. Covington Mills, supra, 
mn. 5, dealing with the ‘‘loeality’’ language. Similarly the meaning of the 
term ‘‘prevailing minimum,’’ (which was an ‘‘unprecedented’’ standard ‘in 
the annals of minimum wage legislation,’’ entailing a ‘‘formidable adminis- 
trative task’’ to apply ‘‘to actual wage conditions in widely differing indus- 
tries,’’? 45 Yale LJ., p. 611) is still far from plain, and has been the subject 
of extensive study and continuous administrative effort to determine its mean- 
ing in the Light of the statutory purposes and legislative history, discussed 
infra, pp. 20-26. (See Holland and Strackbein, op. cit. supra n, 3). But 
there is no such uncertainty or ambiguity, we submit, in the plural meaning 
of the word ‘‘wages’’ in the repeated contexts in which it appears in this Act. 
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tory power to ‘‘determine minimum wages on an occupa- 
tional basis (‘on similar work’),’’ but that consideration 
of the practical administrative difficulties—such as the 
‘well known’? ‘fact that there is no standardization of 
job titles and job content in most manufacturing indus- 
tries’’—apparently led the Secretary to believe that it was 
“not * * * feasible to make Walsh-Healey wage deter- 
minations on an occupational basis’? (Harvard Business 
Review, Vol. XXIX, at p. 88).? This is further confirmed 
by a memorandum from the then Acting Solicitor Reilly 
to the then Administrator Walling, dated July 16, 1937,° 
in which Mr. Reilly suggested that ‘‘no mention be made 
of the question of occupational wages in this decision [the 
Men’s Hat and Cap Industry]’’ and recommended that 
the specific paragraph in question ‘‘be omitted,”’ or if sit 
is thought desirable to discuss this item a more elaborate 
explanation should replace this paragraph” (a copy of 
this memorandum is included in the appendix to this brief, 
infra, p. 46-47). We submit there is little room for doubt 
that the ‘‘more elaborate explanation’? would have 
grounded the decision on the practical administrative com- 
plexities and difficulties rather than on a lack of statutory 
power. 

That the statement rested on considerations of adminis- 
trative policy, rather than on lack of statutory power, is 
attested not only by the absence of any legal explana- 
tion for such an interpretation and by Secretary Perkins’ 
repeated departures from such a rigid position when the 
evidence supplied a reasonable and administratively feasi- 
ble basis for determining dual occupational minima (see 
infra, pp. 24-27), but is also evident from the more circum- 
spect statement included in the Rulings and Interpreta- 
tions No. 2, issued September 29, 1939 (1940 WH Man. 
(BNA), p. 439), which was as follows: 


9 This was also the view of Chairman (Holland) of Secretary Perkins’ 
Public Contracts Board, as quoted supra, pp. 12-13. 


10 This letter was recently found during a search of old files of the Depart- 
ment in an effort to unearth an explanation for Secretary Perkins’ statement. 
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The Public Contracts Act empowers the Secretary of 
Labor to determine the prevailing minimum wage for 
an industry; occupational minimum wages are not de- 
termined (id. at 453). 


This statement, it may be noted, carefully avoids assert- 
ing any lack of statutory authority. It simply announces 
what is manifestly an incomplete statement of the statu- 
tory power, and declares the then current administrative 
policy with respect to occupational wages. The earlier 
statement in terms of lack of statutory power (which in 
the meantime had been widely criticized both as legally 
unfounded and as too rigid for practical administrative 
needs) was never repeated, either by Secretary Perkins 
or by any of the successive Secretaries of Labor. On the 
contrary, although Secretary Perkins did not explicitly 
repudiate her 1937 statement, she certainly did not adhere 
to it in actual practice. And the policy statement in the 
1939 Rulings and Interpretations No. 2 was deleted by her 
successor, Secretary Schwellenbach, in the 1945 revision, 
Ralings and Interpretations No. 3 (WH Man. (1946 Supp.) 
169),* and every successive Secretary of Labor in the 
19 years since has adhered to the interpretation that 
Section 1(b) does authorize determination of plural mini- 


12 See ¢.9., 48 Yale LJ. 610 (Feb. 1939), where the writer criticizing Sec- 
retary Perkins’ 1937 statement, pointed out that ‘‘the standard of similar 
work seems clearly to envisage occupational wages as provided in the ordinary 
publie works construction statute’’ (id. at 615, n. 31) and that ‘‘[nJon-recog- 
nition of oceupational wages under the Walsh-Healey Act ,of course, runs 
absolutely counter to their distinct recognition under public works construc- 
tion statutes requiring prevailing wages’’ (id. at 626, n. 117). The Seere- 
tary’s diselaimer of power, he explained, ‘‘was frankly dictated by the need 
for administrative simplicity, for the allowance of such differentials [for 
each distinet occupational grouping, which might run into several hundred] 
woald have vastly complicated the process of determination’? (id. at 626), but 
“‘the complete rigidity’? of prohibiting recognition of occupational minima 
was termed ‘‘regrettable in the case of an industry which has only a few 
occupational groupings’’ (id. at 627). 

As pointed out, infra, pp. 24-27, Secretary Perkins showed no hesitancy 
to abandon such ‘‘complete rigidity’’ to determine occupational minima for 
““a few oceupational groupings.’’ 


12 The most current official publication may be found in Lab. Law Reporter 
(CCH) $ 26,300, Jan. 21, 1963. 
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mum wages of various kinds—including occupational (as 
well as differential minimum rates on a geographic, branch, 
or product, basis), depending on the characteristics of the 
particular industry’s wage structure and administrative 
feasibility. 

In short, contrary to the assumption of the court below, 
Secretary Perkins’ ‘‘interpretation’’ has clearly not been 
‘“‘eonsistently adhered to by the Department’’—not even 
by Secretary Perkins, who (as detailed infra, pp. 24-27) 
repeatedly departed from it both before and after an- 
nouncing it.* Although Secretary Perkins concededly 
adhered verbally to this interpretation during her tenure 
in office in the early years of the Act—‘‘at a time, when 
in the nature of things, interpretation was tentative, or if 
not, ought to have been’? (see Dairymen’s League Coop- 
erative Ass’n. v. Brannan, 173 F.2d 57, 65 (C.A. 2), cer- 
tiorari denied 338 U.S. 825)—even this much adherence 
terminated when Secretary Perkins left office in 1945, and 
there has been no return to such interpretation in the al- 
most two decades since. 


But even if Secretary Perkins had strictly adhered, in 
fact as well as only verbally, to the view that the Act 
rigidly prohibited occupational minima, clearly this would 


18 Plaintiffs in the court below relied heavily on statements made in the 
articles and books about the Walsh-Healey administration during the early 
years—all written in 1939 (see Holland, Strackbein, and Yale LJ., op. cit. 
supra, n, 3) when there had been hardly three years’ experience with the 
wage determination program, These articles reported that the Department 
had construed the Secretary ’s authority as stated in Secretary Perkins’ 1937 
wage determination, and criticized the apparent “‘complete rigidity of the 
prohibition against recognition of oceupational minima’’ and lack of ‘‘flexi- 
bility’? (see 48 Yale LJ. at 627; Holland, pp. 277-278). They also pointed 
out, however, that Secretary Perkins had alreudy been induced to look for 
4g means of circumventing this prohibition,’’ and had used the “tolerance”? 
authority of Section 6 for this purpose—te. to determine a separate second 
minimum for particular occupational groups, citing the Men's Neckwear In- 
dustry and the second Men's Hat and Cap determinations (48 Yale L.J. 627, 
n, 124, 125; Holland, pp. 276-278). Holland described the ‘‘tolerance’’ in 
Men's Neckwear as bearing ‘‘some resemblance to an occupational wage 
differential,’? and Men’s Hat and Cap as ‘‘[a]nother case in which the policy 
of not establishing wages on an occupational basis was departed from.’’ These 
and subsequent departures are discussed infra, pp. 24-27. 
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not foreclose the Secretary of Labor forever thereafter 
from retracting that interpretation after ‘‘more experience 
with the Act ° * * convinced its administrators that the 
first interpretation was unjustifiably narrow.’’ <Alstate 
Construction Co. v. Durkin, 345 U.S. 13, 16. It is well-set- 
tled that such a change in administrative interpretation is 
to be expected of responsible administrative officials, and 
the courts should attach no significance to the prior inter- 
pretation or practice (even though strictly adhered to for 
many years) in deciding whether action taken by a regula- 
tory agency is within its statutory authority. Thus, in 
Alstate, supra, the Supreme Court upheld a changed in- 
terpretation of the Fair Labor Standards Act’s coverage 
which superseded an earlier interpretation taken during 
the ‘‘first years after the Act’s passage’’ and adhered to 
for seven years thereafter (zd. at 16). 

Where, as in the present case, the earlier ‘‘interpre- 
tation’’ or practice was obviously prompted by adminis- 
trative exigencies and judgment, a change of administra- 
tive position should certainly not be foreclosed. As the 
Supreme Court has said in a comparable context (uphold- 
ing the Labor Board’s change of formula for computing 
back pay, after it had used a different formula for 15 
years): ‘‘ ‘Cumulative experience’ begets understanding 
and insight by which judgments not objectively demonstra- 
ble are validated or qualified or invalidated. The constant 
process of trial and error, on a wider and fuller scale 
than a single adversary litigation permits, differentiates 
perhaps more than anything else the administrative from 
the judicial process’’ (Labor Board v. Seven-Up Co., 344 
U.S. 344 at 349). This Court stressed the same point in a 
slightly different context (upholding the Labor Board’s 
change of former ‘‘contract bar’’ rules) : ‘‘ Administrative 
flexibility is, after all, one of the principal reasons for 
the establishment of the regulatory agencies. It permits 
valuable experimentation and allows administrative poli- 
cies to reflect changing policy views’? (Leedom v. Inter- 
national Brotherhood of Elec. Wkrs., 107 App. D.C. 357 
278 F.2d 237 at 243). See also International Brotherhood 
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of Operative Potters v. N.L.R.B., 116 App. D.C. 35, 320 
F.2d 757, 761 (upholding the Labor Board’s authority ‘‘to 
change its longstanding policy”’ against awarding interest 
on back pay). 

It is, of course, well-settled that ‘‘no significance’’ should 
be attached to an administrative position or interpreta- 
tion (no matter how long adhered to) if it is legally erro- 
neous, as we believe Secretary Perkins’ interpretation 
to have been. See Calbeck v. Travelers Insurance Co., 370 
U.S. 114, at 127, n. 15, where the court summarily dis- 
missed an opinion of the Employees’ Compensation Com- 
mission on a question of the Longshoremen’s Act’s cover- 
age (which had been issued in 1927, and followed until 
1959), stating: ‘‘The Department was not foreclosed in 
the instant cases from changing an interpretation of the 
statute which was clear error.’’ See also U. S. v. Phila- 
delphia Nat. Bank, 374 U.S. 321, at 348, n. 24, and cf. 
dissenting opinion at 377-378, 384, ruling that the Justice 
Department’s interpretation of the inapplicability to bank 
mergers of Section 7 of the Clayton Act (adhered to for 


10 years and repeatedly brought to the attention of Con- 
gress) did not foreclose the Justice Department or the 
Court from adopting a different position.** 

The above authorities, we submit, a fortiort establish 
the error of the court below in adopting a supposed ‘‘con- 
sistently adhered to’’ administrative interpretation, in view 
of the background of administrative interpretation and 


14It is also well-settled, of course, that administrative failure to exercise 
a power docs not divest the agency of the power granted to it by Congress. 
(United States v. Morton Salt Co., 338 U.S. 632, 647-648; United States v. 
du Pont & Co., 353 U.S. 586, 590; U.S. v. American Union Transport, 327 U.S. 
437, 454-455; Trade Comm’n, v. Bunte Bros., 312 U.S. 349, at 352; see also 
Bechtel v. Stillwater Milling Co. 33 F. Supp. 1010, 1012 (W.D. Okla.).) 

Mr. Justice Jackson’s remarks in the Morton Salt case are especially per- 
tinent here (338 U.S. at 647-648): ‘‘Tho fact that powers long have been 
unoxercised well may call for close scrutiny as to whether they exist; but if 
granted, they are not lost by being allowed to lie dormant, any more than 
nonexistent powers can be prescripted by an unchallenged exercise. We know 
that unquestioned powers are sometimes unexercised from lack of funds, 
motives or expediency, or the competition of more immediately important 
concerns, Woe find no basis for holding that any power ever granted to the 
Trade Commisison has been forfeited by nonuser.”’ 
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practice relating to the issue of statutory construction here 
presented. In the first place, it is clear that the adminis- 
trative interpretation and practice followed in the past 19 
years, since Secretary Perkins’ time, has been contrary to 
the interpretation relied upon by the court below. That 
interpretation was not only explicitly contradicted by Sec- 
retary Wirtz in the Wage Determination here in issue, 
but by explicit statements and specific action taken by his 
predecessors. His immediate predecessor (former Secre- 
tary, now Mr. Justice Goldberg) clearly manifested his 
view, of course, by determining the double wage mini- 
mums in his proposed decision in the instant case (J.A. 220). 
His predecessor, former Secretary Mitchell, in Janu- 
ary 1954, expressly adopted an interpretation of the lan- 
guage of Section 1(b) directly opposite to that of the 
court below and of Secretary Perkins’ statement. In 
amending the Wage Determination for the Woolen and 
Worsted Industry, Secretary Mitchell made the clear 
“plural * * * wages’? statement of his interpretation as 
quoted supra, p. 13. 

About a year earlier, Secretary Tobin, in his December, 
1952 Wage Determination for the Textile Industry (17 
FB. 11197; adopted as final 18 F.R. 471), explicitly demon- 
strated that his interpretation was different from that 
stated by Secretary Perkins. Since this was the first Wage 
Determination after enactment of the Fulbright Amend- 
ment and was therefore subject to judicial review (which, 
of course, later materialized in the Covington Mills case, 
supra, pp. 13-14), the statutory bases for the rulings were 
carefully and deliberately articulated. He expressly stated 
his interpretation of the authority granted by Section 1(b) 
‘tin regard to determining prevailing minimum wages’’ 
to include authority ‘‘to apply any one or combination of 
the criteria enunciated in the Act [specifying them as ‘(1) 
on similar work or (2) in the particular or similar indus- 


1% While the dual wages established by this Determination were for different 
products, rather than occupational groups, Secretary Mitchell’s later Bituminous 
Coal Determination (discussed infra, pp. 23-24) clearly indicates that occupa- 
tional differentials were no less within the scope of his unqualified inter- 
pretation. 
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tries or (3) in groups of industries’] in order to properly 
carry out the purposes of the Act’’ (17 F.R. at 11199, 
11200), and to determine “‘prevailing minimum wages for 
‘similar work’ * * * by examining data for ° ° ° individual 
occupations”? (id. at 11201).%* And in 1945, Secretary 
Schwellenbach (within three months after he succeeded 
Secretary Perkins), expunged his predecessor’s position 
against ‘“‘occupational minimum wages’’ from the Rulings 
and Interpretations (see supra, p. 16). 

In addition, wage determinations of separate dual pre- 
vailing minimums for different occupational groups (as 
well as for different products, different geographical re- 
gions and different branches, of the industry) were re- 
peatedly made by these Secretaries throughout the period 
since 1945, without reference to Section 6 or a ‘‘tolerance.”’ 
Similar dual minimums had been repeatedly provided also 
by Secretary Perkins (see infra, pp. 2427), although, to 
maintain consistency with her announced policy against de- 
termining occupational minimums, the second minimum was 
labeled a ‘‘tolerance’”’ or ‘‘variance’’ to indicate it was 
being done only pursuant to Section 6° Whether or not 
labeled a ‘‘tolerance’’ or ‘‘subminimum,’’ these dual wages 
have in fact been differential minimums based on occu- 
pational differences between regular experienced workers 
who are not learners or other subnormal wage groupings 
(see Holland, op. cit. supra n. 3, pp. 277-278). The lower 
of the two minimums has been assigned to a grouping des- 
ignated as ‘‘auxiliary workers,” defined by reference to 


16 While Sceretary Tobin concluded not to determine separate prevailing 
minimum wages for ‘‘cach’’ different ‘‘oecupation’’ in this industry, he 
took pains to explain that this decision was made ‘‘[i]n view of these prac- 
tical considerations’? which he had described in detail, including the ‘‘neecs- 
sity for detailed job descriptions,’’ and the ‘‘complications and misunder 
standings in applying the determinations on the part of the industry and to 
difficult administrative problems in the proper enforcement of such determina- 
tions’? (17 F.R. at 11202). 


17 Seo infra, pp. 29-30, discussing the effect of the subsequently enacted 
Fulbright judicial review amendment in 1952, which would scem to have 
made it to the advantage of industry employers for the Secretary to invoke 
tho combined powers of Sections 1(b) and 6, rather than only Section 6, in 
determining plural occupational minimums, 
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specified occupations, and expressly distinguished from 
learners and subnormal workers by provision of a separate 
additional tolerance for the latter. ‘‘Cumulative experi- 
ence’’ has shown that to determine separate minimums at 
least for a few occupational groups is adminstratively 
feasible and not encumbered by the anticipated difficulties 
which dictated Secretary Perkins’ rigid interpretation of 
Section 1(b). 

Illustrative examples of determinations of such dual oc- 
cupational minimums are the following: Secretary Schwel- 
lenbach’s Uniform and Clothing Industry (13 F.R. 1914, 
April 1948) providing rates of S5 cents an hour for ‘‘non- 
auxiliary workers,’’ and 65 cents for ‘‘auxiliary workers”’ 
(who were defined as those employed in the occupations 
of ‘‘position marking, shade and size numbering, bundle 
tying, bundle ticketing, matching and pairing, basting pull- 
ing, hand trimming, cleaning, turning, floor boys and girls, 
porter, examiner’s helper’’); Secretary Tobin’s Heavy 
Outerwear Industry (13 FR. 7352, Dec. 1948) providing 
the same two differential rates, after concluding that the 
record ‘‘supports a finding that the minimum rate for 
auxiliary workers in the heavy outerwear industry is 65 
cents per hour,’’ on the basis of evidence that ‘‘no ex- 
perienced auxiliary workers’’ in Union factories were re- 
ceiving less, and that this minimum ‘‘has prevailed since 
the latter part of 1946’’ (‘‘auxiliary workers’’ being de- 
fmed as employed in the same occupations as above) ; 
Secretary Tobin’s Men’s Hat and Cap Industry (13 F.R. 
6081, Oct. 1948) providing the same two differential mini- 
mums as above and a separate minimum of 6714 cents 
an hour for the fur-felt hat branch, and defining ‘‘auxiliary 
workers’? to include 24 specifically enumerated and de- 
scribed ‘‘auxiliary occupations,’’** with separate ‘‘toler- 


18 Hand clipping; hand cleaning; size stamping; floor boys (girls); exam- 
ining; sweat band, braid, and strap cutter and measuring; turning; packing; 
shipping and receiving; waste material sorting; hand stapling; drawstring 
pulling; basting pulling; porter; band and braid fitting; wire stiffener in- 
serting; hand buekling; visor inserting; pasting; hand button inserting; hand 
bole punching; wire cutting and ring forming; hand eyeletting; and hand 
snap fastening. 
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ance’? provisions at lower rates for learners in certain 
“‘non-auxiliary occupations’’ and for auxiliary employees 
in the fur-felt hat branch; Wool Trouser Industry (13 F.R. 
7352, Dec. 1948) providing 75 cents and 65 cents minimums 
on a similar occupational basis; Leather and Sheep-Lined 
Jackets (13 F.R. 7352, Dee. 1948) providing 85 cents and 
65 cents differential minimums on the same basis; and 
Iron and Steel Industry (14 F.B. 4668, July 1949), pro- 
viding separate minimums of $1.24 and $1.1814, respective- 
ly, for ‘‘Job Class 2”’ and ‘‘Job Class 1” (‘‘which might 
be designated as the common labor group’’) upon finding 
that ‘‘there is no question that the[se] * * ° rates repre- 
sent the prevailing minimum wages for Job Class 1 and 
Job Class 2,” and that these ‘‘rates * * ® are clearly the 
prevailing minimum wages for Job 2 and Job 1 Class 
workers, respectively in this area’’ (td. p. 4669), and pro- 
viding similar differential minimums, upon like findings, 
for each of several other geographical regions.” 

‘Also illustrative of the administrative practice of recog- 
nizing that some ‘‘supplementary’’ or ‘‘auxiliary’’ oc- 


cupational groups (although regular, experienced em- 
ployees) should be dealt with separately when the indus- 
try’s wage structure showed their wages to be outside, 
or substantially below, the minimums widely prevailing 
for the bulk of direct production workers, is Secretary 
Mitchell’s Bituminous Coal Industry Determination (20 
F.R. 8044, Oct. 1955), which simply excluded the ‘‘auxili- 


19 ‘Job Class 1’’ workers were designated as ‘‘ auxiliary workers,’’ defined 
to mean workers ‘‘employed in occupations’’ so classified in the Standard Steel 
Industry Job Classification System of the collective bargaining agreement 
with U.A.W. where that agreement was in effect, and in all plants to mean 
‘occupations or combinations of occupations’? specifically enumerated and 
described under the 10 groupings of ‘‘packing,’’ ‘<marketing,’’ ‘‘ package or 
container making,’’ ‘‘scrap handling,’ ‘‘utility work,’’ ““conveying and hand 
trucking,’’ ‘‘custodial and janitorial work,’’ ‘‘tallying,’’ ‘‘messenger work,’’ 
and ‘‘material preparing’’ (td. at 4671-72). 

Of pertinent interest, also, is the Sceretary ’s finding in response to the 
contention that the differential rate for the ‘‘ specified list of auxiliary workers 
would be difficult of enforcement’? that ‘‘such occupations may be defined 
with reasonable accuracy and that it is not likely that serious administrative 
difficulties will arise from [its] adoption * * * ’’ (id. at 4671). 
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ary’’ workers entirely from the wage determination, specif- 
ically enumerating them by occupations, among which, 
inter alia, were ‘‘junior draftsman’’ and ‘‘draftsman.’’* 
In explanation of these exclusions, the Secretary stated 
that they were engaged ‘‘in clerical, shipping, engineering, 
laboratory and other technical occupations exempt from 
the provisions of the UMWA contracts”’ (which governed 
the wage structure of the bulk of the covered employees), 
and were ‘‘generally compensated on a salary basis but 
in some cases at a rate of pay below the prevailing mini- 
mum hourly rates’? for workers ‘‘engaged in the actual 
mining of coal,’’ and also that they had ‘‘little numerical 
significance in the industry’’ (see Tentative Decision, 20 
F-.R. 5690, at 5699). 

Not only do the above illustrations demonstrate that 
there was nothing novel or unprecedented about Secretary 
Wirtz’ dual minimum wage determination at issue here, 
but there were ample precedents provided by Secretary 
Perkins’ practice in earlier years. As pointed out by Sec- 
retary Wirtz in his final decision on the determination 
here at issue, the 1937 statement by Secretary Perkins in 
the original Men’s Hat and Cap Determination (2 F.R. 
1335, July 29, 1937) was indeed, ‘‘abandoned a year later 
when that determination was amended to provide for two 
minimum wage rates’? (28 F.B. 4898). In the decision on 
‘‘reconsideration”’ (at the request of industry employers) 
—which was, in fact, announced barely siz months later 
(3 FB. 224, Jan. 29, 1938)—Secretary Perkins established 
a second and lower rate of 37.5 cents per hour for ‘‘auxili- 
ary workers’’ defined to include ‘‘all employees other than 
cutters or workers in the cutting room, machine workers 
or workers on any kind of machine, blockers, pressers, or 
hand sewers.’’? The reasons stated for this second rate 
were strikingly parallel to reasons for the dual rates in the 


2 The eomplete list of ‘‘auxiliary’’ workers thus excluded from the several 
geographical differential minima determined was comprised of five occupa- 
tional groupings (‘‘Engineering,’’ ‘‘Laboratory,’’ ‘‘Shipping,’’ ‘‘Supply,’’ 
and ‘‘Other’’) covering some 40 specified occupations, This determination 
was reviewed by this Court in the Zuth Elkhorn Coals case, cited supra, p. 10. 
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Machine Tool Determination here involved (see infra, 
pp. 39-41). The originally determined prevailing minimum 
wage of 67.5 cents had been ‘based on evidence of record, 
that no workers other than those possessing a high degree 
of skill were employed,’’? whereas ‘‘newly admitted evi- 
dence’? adduced at the second hearing showing that there 
were also workers employed on government contracts 
‘possessing no high degree of skill, and performing tasks 
subservient and supplementary to the basic productive 
processes of the industry, commonly referred to as auxili- 
ary workers’’ (3 F.R. at 925). These ‘‘auxiliary”’ workers 
consisted of ‘‘the following and similar occupations :”” 
“clippers, cleaners, stampers, binding cutters, band cut- 
ters, turners, markers, examiners, packers and bundlers”’ 
(id. at 224). On the basis of a finding ‘‘[t]hat 37.5 cents 
per hour represents the minimum wage prevailing in the 
industry for auxiliary workers,’’ Secretary Perkins adopted 
the dual rates of 67.5 cents and 37.5 cents, the lower rate 
being designated as the minimum for ‘‘auxiliary workers”’ 
and characterized as a ‘‘tolerance’’ for not more than 


20% of the employees in any one plant (ibid.). In a sub- 
sequent amendment to this determination, in February 
1944 (9 F.R. 1535), Secretary Perkins added about 12 
more specifically described occupations to the list of ‘‘aux- 
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iliary workers. 

In another earlier determination of dual occupational 
minimums—for the Men’s Neckwear Industry (2 F. R. 
1336, July 1937), Secretary Perkins, on the basis of evi- 
dence that the wages provided in collective bargaining 
agreements ‘‘for the various occupational groupings’’ gov- 
erned about 60% of the industry, accepted the wage struc- 
ture of these agreements as prevailing throughout the in- 
dustry, and in recognition of the distinct difference in the 
union contract wage scale for ‘‘regular productive work- 


21 Added occupations included floor boys (girls), waste material sorting, 
drawstring pulling, basting pulling, porter, wire stiffener inserting, hand 
buckling, visor inserting, hand button inserting, hand hole punching, wire 
cutting and ring forming, hand eyelotting, and hand snap fastening (9 F.R, 
at 1536). 
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ers’? and workers classified as ‘‘boxers and trimmers,”’ 
exempted the latter from the determination of the mini- 
mam wage of 50 cents per hour but provided a minimum 
of 37.5 cents ‘‘and not less than the piece rates paid to 
all other workers in the same occupational classification”’ 
for ‘‘all exempted employees.’’ This was characterized as 
a 10% ‘‘tolerance’’ for ‘‘those workers who are in fact 
learners, handicapped or superannuated workers, exclusive 
of boxes and trimmers,”’ with an ‘‘additional’’ unlimited 
**tolerance’’ for persons ‘‘actually employed as boxers 
and trimmers’’ (ibid.). It is evident that, despite the 
terminology used, dual minimums were determined for 
different occupational groups, with the lower wage ex- 
pressly made applicable to boxers and trimmers whether 
or not classifiable as “beginners or probationary workers”’ 
(cf. Op. below, J.A. 34). 

Again, in the Uniform and Clothing Industry determina- 
tion (6 FR. 646, Jan. 1941), two prevailing minimum 
wages were found for the industry: 60 cents an hour for 
‘‘the higher paid or skilled class of workers,’’ and 40 
cents an hour for ‘‘the less skilled or auxiliary classes”’’ 
(that is, persons employed in the occupations of bundle 
boys and floor boys, pairers and matchers, fitters’ help- 
ers, thread markers, examiners, boxers, basting pullers, 
stampers and labelers, cleaners, and the like, id. at 647). 
The Public Contracts Board had recommended a single 
minimum wage of 40 cents for the industry. The union pro- 
tested, arguing that in order to protect the wage scale, 
an occupational differential should be made between the 
higher paid or skilled class of workers and the less skilled 
or auxiliary workers. In accepting the union’s position, 
Secretary Perkins said that there was, in effect, ‘‘a double 
wage structure within a single industry’’ here, and that 
the ‘‘auxiliary’’ workers ‘‘constitute a separate and sub- 
stantial class of employees whose wages do not form a 
wage bases [sic] for the wages paid to non-auxiliary work- 
ers,’’ (6 F.R, at 647), and concluded: 


* * * In view of the fact that the industry recognizes 
two separate and distinct wage classifications and of 
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the further fact that there is necessity for the estab- 
lishment of a double wage standard in order to protect 
the prevailing wage structure of the industry, the 
union’s request will be granted (id. at 648). 


Confronted with these clear precedents contrary to the 
claimed consistent administrative prohibition, plaintiffs in 
the court below attempted to distinguish them on the basis 
that they were limited to action under Section 6 of the 
Act, which in turn, they claimed, limits the Secretary’s 
authority to grant tolerances or variations to ‘‘handi- 
capped workers, beginniners or learners, apprentices, and 
helpers or auxiliary workers’’ (pltfs.’ reply br., below, 
p. 3). Apart from the question of where in Section 6 any 
such limitation on the Secretary’s authority can be found 
(see infra, p. 29), it is not true that such occupational 
differentials have been made in reliance solely on Section 
6. The above discussed wage determinations—at least 
those which have been issued since 1945 (supra, p. 20-24)— 
have expressly proceeded only ‘‘pursuant to Section 1(b)”’ 
or simply ‘‘pursuant to the Act.’’** Even Secretary Per- 
kins (who concededly attempted to adhere to the ““toler- 
ance’? concept, see supra, p. 24-27) clearly applied the ‘‘pre- 
vailing minimum wages’’ standard of Section 1(b), when 
providing an occupational minimum for ‘auxiliary work- 
ers’’ (as distinguished from a learners and handicapped 
tolerance). 

Nor is it true that the second and lower prevailing mini- 
mum wage has been applied only to beginners or other 
subnormal or ‘‘not regular’? workers, as the court below 
apparently assumed (J.A. 34). Though Secretary Perkins 
suggested there might be a basis for analogizing these 
workers to ‘“‘beginners’’ (because of concern for consist- 
ency with her policy against occupational minimums), the 
statements about ‘‘some,’”’ or “to some extent,’’ beginners 


22 Seo determinations in Iron and Steel Industry, 14 F.R. 4668, Men’s Hat 
and Cap Industry, 13 F.R. 6081, Suit and Coat Branch of the Uniform and 
Clothing Industry, 13 P.R. 1914, Leather and Sheep-Lined Jackets and the 
Outdoor Jackets and Wool Trousers Branches of the Uniform and Clothing 
Industry, 13 F.R, 7352 (discussed supra, pp. 21-24). 
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being included within the ‘“‘anxiliary”’ class plainly dis- 
closed the fact that these were not really tolerances for 
beginners or subnormal workers (see Men’s Neckwear, 2 
FR. 1336 and Uniform and Clothing, 6 F.R. at 647). As 
the objective commentators have pointed out, they were, 
in reality, departures from ‘‘the policy of not establishing 
wages on an occupational basis,’’ or “‘a means of circum- 
venting this prohibition’’ (see p. 17 n. 13). Clearly in 
both cases, many, if not all, of these ‘‘anxiliary’’ workers 
were regular experienced employees. And the determina- 
tions by succeeding Secretaries made no attempt to ob- 
seure this fact. Thus, in Leather and Sheep-Lined Jackets 
and the Outdoor Jackets and Wool Trousers Branches of 
the Uniform and Clothing Industry, 13 F.R. 7352, at 7353, 
Secretary Tobin expressly found that ‘‘no experienced 
auxiliary workers in Union factories are receiving less 
than 65 cents an hour and that a 65-cent minimum wage 
for all such workers * ®° ° has prevailed since the latter 
part of 1946.”” That these workers were differentiated 
from beginniners is also evidenced by the notice of hear- 
ing for the Suit and Coat Branch of the Uniform and Cloth- 
ing Industry, 12 F.B. 8699, 8700, where it was stated that 
a hearing would be held to determine whether the Secre- 
tary should amend ‘‘the prevailing minimum wage deter- 
mination for the [Industry] of 85 cents per hour for 
non-auxiliary workers and 65 cents per hour for auxiliary 
workers * * * [to] include provision for the employment 
of learners at a rate lower than the minima hereinbefore 
described.’”? It is also plain that the ‘‘auxiliary workers’”’ 
excluded from Secretary Mitchell’s Bitwminous Coal In- 
dustry determination (supra, pp. 23-24) were ‘‘regular”’ ex- 
perienced workers. 

Thus, it is undeniable that the longstanding administra- 
tive interpretation, confirmed by consistent administrative 
practice, has been that the Secretary has the statutory 
authority—whether under Section 6 alone, or 1(b) alone, 
or under the combined authority of Sections 1(b) and 6— 
to determine different prevailing minimums for separable 
occupational groups comprised of unquestionably ‘‘regu- 
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lar’? experienced workers, viz. ‘‘auxiliary’’ or “«supple- 
mentary’? workers, or other ‘‘production-connected’’ work- 
ers whose wages are shown by the evidence to be substan- 
tially outside of or separable from the industry’s wage 
structure for the bulk of the direct production workers. 

Neither the court below nor appellees have questioned 
the legality of this practice if done exclusively in reliance 
upon Section 6.** What they have failed to recognize is 
the anomaly resulting from their interpretation that the 
Act rigidly prohibits the Secretary from doing this other- 
wise. For, the very reason given by the court below in 
support of its conclusion that it was a matter ‘‘of sub- 
stance’’ that the Secretary did not ‘‘purport to be acting 
under’? Section 6 (J.A. 35-36) confirms the unsoundness of 
the court’s rigid construction of Section 1(b). 

As the court below pointed out, Section 1(b) determina- 
tions are subject to the Administrative Procedure Act and 


23 The Secretary ’s power to do this under Section 6 is clear. Any suggestion 
that the statutory power of Section 6 is limited to beginners, probationary, 
subnormal and similar ‘‘employees who are not regular workers’’ (¢f. Op. 
below, J.A. 34) is conclusively contradicted by the legislative history as 
well as the plain terms of Section 6. 

It is the very latitude of Section 6 that has wiscly induced the Secretary 
to use this power sparingly. As one commentator on the Act shortly after 
is enactment pointed out (The Walsh-Healy Act: A Congressional Gesture, 
37 Col. L.R. 102, 115), the latitude of the power granted by Section 6 is so 
susceptible to ‘‘industry petitions for leniency,’’ that ‘‘[o]nly the word 
‘reasonable’ and a meager constitutional limitation stand between the statute 
and nullification. ’’ 

All of the references to this provision in the legislative hearings and debates 
confirm the deliberate intent to extend this ‘‘latitude’’ beyond merely providing 
for beginners, handicapped and the like, See ¢.g. Hearings before House Judi- 
ciary Committee on S, 3055, 74th Cong., lst Sess,, pp. 20, 59, 68-69; Hearings 
before House Judiciary Subcommittee on H.R. 11554, 74th Cong., 2d Seas. 
pp. 126-127, 246; debates in Congress, 79 Cong. Ree, 12723; 80 Cong. Ree. 
10020. Although there was some criticism voiced at the hearings about the 
‘<very broad powers [given to the Secretary] to grant exemptions’’ (id. at 
246), and the possibility that exercise of the power under Section 6 ‘‘can 
absolutely nullify the conventional policy by exempting anybody from the 
terms of the bill’’ (Hearings on S, 3055, p. 20), the response of Senator 
Walsh was that ‘‘the widest latitude’’ was intended because ‘‘you are not 
going to have that law unless you have the elasticity’’ (idid.). 

It may be noted that Section 6, as enacted, made no change in the cor- 
responding provisions of the original bills to which the above references related. 
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the right of judicial review, under the Fulbright Amend- 
ment enacted in 1952, whereas Section 6 rulings are not. 
Prior to this 1952 amendment, it made little difference 
legally whether the Secretary invoked the authority of 
Section 1(b) or 6, since neither was subject to judicial 
review. But now, by making it clear that he is acting under 
Section 1(b), the Secretary thus invokes the authority 
which, in the spirit of the Fulbright Amendment, makes 
available the right of judicial review and the other pro- 
tections of the Administrative Procedure Act. This is 
the essence and effect of the Secretary’s reliance on Sec- 
tion 1(b) in the wage determination here challenged. The 
interpretation of Section 1(b) adopted by the court below, 
which would compel the Secretary to rely solely on Section 
6 for authority to determine more than a single minimum, 
would effectively deny the parties these distinct advan- 
tages. 

In these circumstances, it is difficult to understand how 
the court could conclude that any prejudicial error was 
committed by the Secretary’s reliance on Section 1(b), or 
that it is a matter ‘‘of substance”’ in the instant case that 
the Secretary did not explicitly invoke Section 6. 


C. The Inflexible Interpretation of Section 1(b) Adopted By the 
Court Below Is Inconsistent With the Legislative Intent 
and the Statutory Purposes. 

In concluding that its interpretation of Section 1(b) was 
‘in strict accordance with the legislative intent’’ (J.A. 
34), the court below did not specify what intent or on what 
legislative evidence it was based. Presumably the court 
placed reliance on some of the references in the voluminous 
array of citations to the Congressional hearings and de- 
bates included in opposing counsel’s briefs. Although 
this long list of references appeared impressive by its 
sheer volume, we do not believe any useful purpose can 
be served by burdening this Court with a detailed analysis 
of this mass of material. Much of it was wholly irrelevant 


“It may be noted, however (ns pointed out in Point II, tafra, p. 40), 
that Secretary Wirtz did, in fact, couch his determination of the second mini- 
mum in terminology consistent with an exercise of tho Section 6 authority. 
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to the meaning of the specific statutory language here in 
issue, and the little of it that might possibly have rele- 
vancy does nothing to illuminate its meaning, any better 
than does the statutory language itself. Certainly none of 
the extrinsic legislative material evinces any legislative in- 
tent to limit the Secretary’s authority to one, and only 
one, prevailing minimum wage per industry or to prohibit 
minimum wages for occupational groups. On the contrary, 
the whole tenor of the congressional inquiries at the hear- 
ings on the original bills, as well as of the legislative de- 
bates on the bill which was finally enacted, was that flexi- 
bility and wide latitude were necessarily required to ac- 
complish the purposes of this Act. 

The main features of the legislative history relate to 
the differences between this Act and the Davis-Bacon Act 
and the differences between the original Walsh-Healey 
bills and the Act as enacted. There is no doubt that Con- 
gress intended to extend the same general policy and prin- 
ciples of Davis-Bacon into a new field and subject matter 
—supply contracts rather than construction contracts. 
However, it was recognized from the beginning that prac- 
tical problems not presented with respect to construction 
contracts required differences in approach in order to ef- 
fectuate the same policy in the new field. 

The Davis-Bacon Act provided that every construction 
contract should contain a provision stating: 

the minimum wages to be paid various classes of 
laborers and mechanics which shall be based upon 
the wages that will be determined by the Secretary 
of labor to be prevailing for the corresponding classes 
of laborers and mechanics employed on projects of a 
character similar to the contract work in the city, 
town, [etce.] 


The original Walsh and Healey bills contained the pro- 
vision that: 


all persons employed by the principal contractor in 
classes of employment described specifically or by 
reference in the invitation to bid * * * will be paid 
not less than such minimum rates of pay ° * ® as shall 


25 46 Stat. 1494; 49 Stat. 1011; 40 U.S.C, 276a. 


be designated specifically or by reference in the in- 
vitation to bid.** 


This provision notably did not include the mandate of 
Davis-Bacon that the minimum wages be based upon 
“prevailing”? wages, but by separate section (Section 8 
of S. 3055 and Section 9 of H. R. 11554), provided a much 
more flexible method with various guides by which the 
“minimum rates of pay’’ could be determined. Among 
the guides which the Secretary was to ‘“‘take into account’’ 
or ‘‘consider” were ‘‘the wages paid for work of like or 
comparable character by employers who voluntarily main- 
tain minimum fair-wage standards’’ (House bill)?” or 
‘‘(t]he standards for the same class of labor in the same 
trade or industry’’ (Senate bill).* 

The main thrust of the criticism aimed at these bills 
by industry representatives appearing as witnesses at the 
hearings centered around the ‘‘vague’’ and ‘‘unrestricted’’ 
standards of these sections 8 and 9—their completely 
‘“‘optional’’ character and the ‘‘unfettered discretion’ 
they allowed the Secretary ‘‘to fix such wages.’’* While 


2% See S. 3055, 74th Cong., Ist Sess., as introduced in the Senate on June 
14, 1935, Section 1 (79 Cong. Ree. 9257); and H.R. 11554, 74th Cong., 2d 
Sess., as introduced in the House on March 2, 1936, Section 1 (80 Cong. Rec. 
3095). For text of bill see House Hearings on H.R. 11554, pp. 121-124. 

27 HB. 11554, 74th Cong., 2d Sess., as introduced in the House on March 
2, 1936, Section 9 (80 Cong. Ree. 3095). 

2S, 3055, as reported with amendment on July 25, 1935, Section 8 (79 
Cong. Ree. 11815), and as passed by the Senate on August 12, 1935. 

2 £.g., that the guides ‘‘are in reality not standards at all’’ because 
‘‘le]very provision is preeeded by the word ‘may’ ’’ and ‘‘[eJach is vague’’ 
(Hearings on H.R. 11554, pp. 245, 257); that they were only ‘‘standards 
whieh the Seeretary may take into account * * * but there is no provision 
requiring the Secretary to be guided by any of these standards’’ (id. at 310); 
that ‘‘the use of the word ‘may’ instead of ‘shall’ all through this section 
[Section 9 of H.R, 11554] indicates that the Secretary of Labor will not be 
bound by any prevailing methods * * * [i]t in simply suggested that the 
Seeretary may take certain factors into consideration if the Secretary so 
desires’’ (id. at 259, 292); that under ‘‘the so-called standards in Section 9, 
‘*the Secretary of Labor’’ was ‘‘given complete authority’’ and ‘‘[h]is dis- 
eretion is absolute’’ and ‘‘unrestricted’’ (id. at 485); that ‘‘the so-called 
‘standards’ * * * are too general and vague * * * the Seerctary’s compliance 
with them is optional’’ giving the Seerctary ‘‘an unrestricted power to fix 
such wages and hours * * * exercising his own unfettered discretion’’ (id. 
at 549). 
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a few industry opponents of the bills, among their many 
other objections, complained also that the bills appeared 
to contemplate “not only the minimum rate for the lowest- 
paid class, but the minimum for all classes,” * the hearings 
and subsequent debates are devoid of any Congressional 
expression of concern over this particular objection. In- 
deed, in addition to the fact that the plural term ‘‘mini- 
mum wages’’ was retained unchanged in the subsequent 
new revised bill which was enacted into law, the only 
pertinent statements made by Congressmen during the 
hearings on the earlier bills,* and in the final debate on 
the revised bill, confirm, if anything, an intent to authorize 
precisely the multiple craft rates of the Davis-Bacon 
pattern. All of these sources point to the conclusion that 
the only change in substance intended by the revised 


30 See Hearings before House Judiciary Committee on S. 3055, 74th Cong., 
1st Sess., p. 26; Hearings on H.R. 11554, pp. 254, 265. Cf. Secretary Perkins’ 
statement that ‘‘under this bill there will be no attempt to fix every type of 
wages * * * but the minima for certain classes of work will be fixed,’’ unlike 
Davis-Bacon which required determination for ‘‘every classification of work’’ 
(id. at 230). 


31 During the course of the hearings on the earlicr bills, it was made evident 
that the Committee had begun to consider the Davis-Bacon standard of ‘‘the 
prevailing rate of wages.’’ Congressmen Walter and Citron asked several 
witnesses whether this might not be a practicable way of meeting the objections 
to unrestricted delegation of authority to the Seerctary to fix minimum wages. 
Congressman Walter, for example, asked Mr. Green of AFL: ‘‘Some of us 
are wondering whether there ought to be the delegation of authority to the 
Soeretary of Labor to determine what the minimum wages should be. Do 
you not fecl that if we wore to provide for the awarding of contracts to people 
who pay the prevailing rate of wages we might meet that objection!’’ (House 
Hearings on H.R. 11554, p. 390). See, also, the earlier similar inquirics made 
by Congresaman Citron of industry representatives (id. at 292, 300). 


32Sce Congressman Walter: ‘‘We have had no difficulty in determining 
what the prevailing rates of wages are under the Bacon-Davis Act. * * * The 
problem is the same here. There is no reason why we cannot determine what 
the prevailing minimum rate of wages is for any phase of work. It seems 
to me that the experience we have had in determining the prevailing rates 
of wages under the Bacon-Davis Act prove to us conclusively that there can 
be no difficulty on that score under this Act’? (80 Cong. Ree. 10004). See 
also Congressman Hancock's statement that the contractor was compelled by 
the Act to subscribe to a stipulation ‘‘which permits the Seeretary of Labor 
to say what the prevailing wages are in his particular industry’’ (80 Cong. 
Rec. 1003; emphasis added). 
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bill was to add the mandatory ‘‘prevailing’’ standard to 
qualify the other standards adopted from the earlier 
bills,* without otherwise restricting their latitude and 
flexibility, which it was generally agreed was necessary 
to accomplish the legislative purposes in dealing with 
the wide variety and complexity of industrial situations 
involved. 

But whatever uncertainity there may have been as to 
the effect of the specific language of Section 1(b), the 
‘‘policy and purpose of the Act are plain’’ (as this Court 
stated in the Covington Mills decision, supra, 229 F. 2d 
at 507, 508), and the legislative intent of any particular 
language deemed ambiguous or uncertain is to be found 
in that “‘policy and purpose.’’ Neither the decision below 
nor opposing counsel, have made any reference to the 
basic policy and purposes of this Act. The reason for this 
significant omission is clear—it is because the rigid pro- 
hibition they would read into Section 1(b) is patently 
inconsistent with the statutory purposes. These purposes 
were not only clearly and repeatedly stated by the 


sponsors of the legislation, but have been judicially recog- 
nized by this Court and the Supreme Court (Perkins v. 
Lukens Steel Co., 310 U.S. 113, 128; Endicott Johnson 
Corp. v. Perkins 317 U.S. 501, 507; Covington Mills, supra, 
at 507-508).* 


22 These other standards were essentially derived from Sections 8 and 9 of 
the earlier bills, Thus ‘‘the particular industry or groups of industries’’ had 
been proposed by the Secretary of Labor as an amendment to Section 9 of 
ELR. 11554, in order to make it clear that ‘‘determinations of minimum wages 
do not have to be made every time a new contract is made,’’ (Hearings on 
H.R. 11554, p. 127). The phrase ‘‘similar work’’ was a short-hand ex- 
pression of the earlier standard ‘‘for work of like or comparable character,’’ 
or ‘‘for the same class of labor in the same trade’’ (see supra, p. 32). 


24 As summarized by this Court in Covington Milla: ‘‘By statute and 
regulation, government contracts must go to the lowest responsible bidder. 
Until the Walsh-Healey Act was passed, it followed that the government, 
though it urged industry to maintain adequate wage standards, was often 
compelled to undermine them by contracting with low-wage concerns, Tho 
Walsh-Healey Act sought to support standards by withholding contracts from 
such concerns. ‘This Act’s purpose was to impose obligations upon those 
favored with Government business and to obviate the possibility that any part 
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It is a well known fact, confirmed by experience under 
this Act, that a single minimum wage determined for all of 
the workers of an industry, is frequently an unrealistic 
and wholly ineffectual means of promoting these statutory 
purposes, and may do nothing to obviate the competitive 
advantage of low-wage concerns tending to depress the 
industry’s wage standards. This is particularly evident 
in industries where there is a substantial gap between 
the wage scale prevailing for the bulk of direct produc- 
tion workers and the wage scale for a relatively small 
peripheral group of production-connected or ‘‘supple- 
mentary’? workers. The Davis-Bacon Act, of course, 
recognizes the significance of occupational differentials 
to the point of requiring that the minimum wages be 
determined for each and every craft. The only apparent 
reason why Congress, in the Public Contracts Act, did not 
simply track the Davis-Bacon scheme was because of the 
impracticability of applying such an ‘“Catomistic’”’ standard 
to the much larger number, variety and complexity of 
industries furnishing government supplies. (See Strack- 
bein, op. cit. supra n. 3, p. 11). But this surely does not 
justify the inference that Congress intended in the Public 
Contracts Act to prohibit completely any and all oc- 
cupational minimum wages even where they are practi- 
cable and would undoubtedly better serve the statutory 
policy and purposes, which were undeniably the same for 
both Acts. 

The broader standards authorized by Section 1(b) were 
designed to allow more (not less) latitude than Davis- 
Bacon, so as to meet the practical needs of varying 
conditions of supply contracts; it was clearly not any 
more intended to prohibit occupational minimum wages 
altogether than it was to require them for every occupa- 
tional classification. We submit that it is evident that 


i 
of our tremendous national expenditures would go to forces tending to depress 
wages and purchasing power and offending fair social standards of employ- 
ment,’ * * * ‘[its] purpose is to uso the leverage of the Government's immense 
purchasing power to raise labor standards’ [citing the Lukens Steel and 
Endicott Johnson decisions, supra).’’ 
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Congress, far from intending any such rigid prohibition, 
deliberately adopted broad, flexible standards expressed 
in language without precise definition, in order that the 
practical application could be adapted administratively 
to varying situations in the light of the basic statutory 


purposes. 


mi 


ON THE RECORD IN THIS CASE, THE SECRETARY'S DUAL 
RATE DETERMINATION WAS A VALID EXERCISE OF HIS 
STATUTORY AUTHORITY= 

In issuing the dual rate determination here in ques- 
tion, the Secretary made use of two wage surveys. As 
pointed out in the Statement, supra, one of the surveys 
was prepared by appellees’ trade association. No ques- 
tion, of course, is raised as to the Secretary’s reliance 
upon that survey in arriving at the $1.65 figure which he 
found for the blueprint operators and draftsmen. 

In arriving at the $1.80 rate for the rest of the industry, 
the Secretary relied largely on the survey data furnished 


by the Bureau of Labor Statistics.* As he explained in 
his Tentative Decision, the Bureau’s survey was compre- 
hensive in scope, covering ‘‘287 establishments employing 
42,013 persons who were engaged in work of a type covered 


25 As pointed out in the Statement, the court below expressly limited its 
ruling to the purely legal question of statutory authority, the question of prime 
importance to the parties. It did not pass upon the various subsidiary issucs 
presented in the caxOfwhich consist largely of questions of evidence and 
administrative procedure. If this Court holds that the decision below was 
erroneous in its interpretation of the Secretary’s authority under Section 1(b), 
the ease may well be considered an appropriate one for application of the 
rule stated in Leedom v. International Brotherhood of Elec. Wkrs., 107 App. 
D.C. 357, 278 F. 2d 237, 244, that ‘‘ordinarily a case which is reversed on 
appeal should be remanded to the District Court for consideration of an issue 
left undecided.’’ 


26 This Bureau is the Federal government’s principal source of statistical 
services with respect to the collection and analysis of data on wages, earnings 
and hours; prices and cost of living; employment and labor force; industrial 
productivity, and other matters of economics. Its regularly published reports 
on such matters as wages, prices and cost of living are reference points in 
many collective bargaining agreements and in many other private and public 
activities. (29 U.S.C. 2-9; U.S. Govt. Org. Man, (1962-63), pp. 321-324.) 
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by the Act when performing on a contract subject to it’’ 
(J. A. 223). The tables based on this survey ‘‘showed 
widely scattered minimum wage rates ranging from $1.00 
an hour to $2.75 an hour (and over) which were paid by 
[the] 287 establishments’? queried (ibid.). Upon analyz- 
ing these tables, the Secretary found that a rate of $1.73 
an hour was “the most representative of the minimum 
wages paid in the industry (in April 1960) as a whole, 
since 53.3 percent of the establishments employing 52.2 
percent of the covered workers in this industry paid no 
covered worker less than’’ that amount (J. A. 230), The 
$1.73 figure was adjusted to $1.80 on the basis of evidence 
in the record of post-survey increases in the minimum, 
and this adjustment is not contested. 

The BLS survey was challenged at the administrative 
hearing, the thrust of the attack being that some plants, 
in responding to the BLS questionnaire, mistakenly failed 
to report wage data for certain low-paid employees. 
But all of the evidence offered to show any specific omis- 
sions boiled down to only six plants which reportedly 
failed to send in their lowest minimum wage rates with 
respect to some 20 employees, 18 of whom were paid less 
than $1.80 an hour—this out of a total of 287 plants 
with over 42,000 covered workers. And each of the 20 
covered employees referred to in the evidence was a blue- 
print operator or draftsman.” The Secretary was thus 


87In the court below, appellees claimed that the specific evidence of these 
omissions was only ‘‘illustrative’’ of many other types of omissions in report- 
ing. The record, however, plainly requires just the contrary inference (which 
accords with the Seerctary’s finding that the record did not disclose omissions 
of any other covered ‘‘supplementary’’ employees, see infra, p. 40), te. 
that the omissions with respect to blueprint operators and draftsmen were 
the only omissions of any consequence that could be discovered by the most 
painstaking and thorough search. In the first place, appellees’ trade associa- 
tion as carly as January 1961—which was eight or nine months prior to the 
hearing that was held in September 1961—had copies of completed BLS 
questionnaires from 100 of the 287 plants which had reported to BLS (J.A. 
78, 80, 187). These were made available at that time for analysis by the expert 
retained by the industry, Dr. Modley who appeared as a witness at the hear- 
ing. Dr. Modley who has had some 15 yoars of experience working as a 
management consultant in numerous Walah-Healey wage hearings (J.A. 
77), was cortainly well equipped, both by experience and by the amount of 
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fully justified in finding that the BLS survey was “an ac- 
curate and reliable basis”’ and ‘‘present[ed] the only ap- 
propriate foundation”’ for determining the prevailing 
minimum wage of the industry as a whole (J. A. 227). 
It is established by the evidence in the record that the 
lowest paid occupations in the industry are those of blue- 
print operator and draftsman. Their minimum wage rates 
are not only lower than those of the actual production 
workers. but also lower than those of other production- 
connected employees, such as janitor sweepers and laborers 
who handle material. See the testimony of the witness 
from Cross Company that his company’s janitor-sweepers 
were paid $2.33 an hour but that blueprint operators re- 
ceived only $1.55 an hour, a difference of 78 cents (J. A. 168- 
169) ; and the testimony of the Snyder Corporation witness 
that material handlers at his company’s plant receive $2.41 
an hour (J. A. 152-153) whereas blueprint operatore are 
paid only $1.66 an hour (J. A. 153), a difference of 75 cents. 
Even shop beginners are better paid than the blueprint 
operators. At Heald Machinery Company, for example, 


shop beginners are paid $1.62 an hour (J. A. 93, 94) as com- 
pared to $1.20 an hour paid to blueprint operators 
(J. A. 96). 

These wage differentials are undoubtedly due to the fact 
that the industry’s blueprint operators and draftsmen 
are not organized as a general rule, and, when they are, 


time he had available, to discover every omission or error that could be found 
in the direction in which the industry was interested. The industry repre- 
sentatives, of course, presented no evidence of mistakes or omissions in the 
other direction, although it is a well-known fact about surveys of this type 
that errors tending in an upward direction may be expected to be balanced 
out by errors tending in a downward direction. 

Here, for example, examination of the Brown & Sharpe witness brought 
out the fact that his company had listed the rate of a beginner on the BLS 
Sehedule for non-beginners, thus making for a downward bias. Two more 
witnesses made mistakes in their reporting to the Trade Association—all with 
a downward bias. The Heald Company witness admitted that he made two 
such mistakes: the rates of three noneovered timekeepers were reported (J.A. 
103-105) and a wrong figure was listed as the rate of a fourth employee (J.A. 
9%). The other witness stated that his company’s low rate for 1961 was 
$1.71 (J.A. 158-159) and that this rate had been reported to the Trade Asnocia- 
tion. The rate, however, does not appear on the Association table, Either 
the company made an error or Dr. Modley made one in tabulating. 
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they are in a separate bargaining unit from the shop em- 
ployees (J. A. 151, 159). Another reason for the differen- 
tials is that the blueprint operators and draftsmen are 
looked upon as ‘‘office workers’’ (J.A. 112) or ‘‘an office 
type of employee who serves in the engineering depart- 
ment’’ (J.A. 150, 172) or in the ‘‘drafting department’’ 
(J.-A. 128, 142). And, like other office workers such as 
stenographers, they are paid on a salary basis (J.A. 124-125, 
75). 

Indeed, the fact that blueprint operators and draftsmen 
are regarded as office workers in the industry is the reason 
that their low rates were not reported to BLS. As stated 
in the Trade Association’s Motion for Reconsideration to 
the Secretary’s determination: ‘‘The BLS survey directed 
employers not to report the wages of ‘office personnel.’ 
These workers were quite naturally considered to be within 
that exception and their wages were not reported’’ (J. A. 
257) 8 

The testimony concerning the blueprint operators and 
draftsmen persuaded the Secretary to ‘‘exclude’’ these 
workers from the scope of any determination based upon 
the BLS survey. As he explained in his final determination 
(J. A. 252) : 

At the hearing, NMTBA produced evidence showing 
(1) that some blueprint machine operators and drafts- 
men, commonly paid substantially less than the mini- 
mum wages generally paid to other covered workers, 
were mistakenly excluded from consideration by re- 
spondents to the questionnaire, and (2) that such 
workers were employed throughout the industry, but in 
very small number.** The record made at the hearing 


38 Walsh-Healey is not a statute of general application, When a manufac- 
turer enters into a Government contract subject to Walsh-Healey, he must 
observe the minimum wage and overtime stipulations only with respect to 
‘< persons employed by [him] in the manufacture or furnishing of the materials, 
supplies, articles or equipment used in the performance of the contract,’’ 
(See Sections 1(b) and 1(c)). Accordingly, the Act has been construed as 
not applying to office workers performing such work as clerical, typing, billing, 
cte., or to maintenance employces engaged in general custodial duties, 

39 Blucprint operators constitute only about one percent of the industry 's 
total covered employment (J.A. 173). The low paid draftsmen seem to 
consist of those in the ‘‘ Detail C’’ (J.A. 169, 170, 175) or beginning classifica- 
tion (Tentative Decision, J.A, 232). 
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did not disclose that other covered employees in “sup- 
plementary”’ classifications were also erroneously ex- 
cluded from the questionnaire responses, or that more 
than a very small number of blueprint machine oper- 
ators and draftsmen were omitted by reason of the 
industry’s misunderstanding. 


The Secretary found, however, that it was not necessary 
to deprive the blueprint operators and draftsmen of the 
Act’s protection since the Association survey, though 
deficient in several other respects and far less compre- 
hensive than the BLS survey, ‘‘was carefully directed 
toward obtaining minimum wage information for these 
oceupations’’ (J.A. 227). The Secretary then proceeded 
to make his ‘‘findings as to the levels of prevailing mini- 
mum wages in the industry, for blueprint machine oper- 
ators and draftsmen, as well as for other covered workers’’ 
(J-A. 228). In so doing he made use of both surveys in 
the manner described above. 

The Secretary did what he did here, not to patch up a 
survey, as appellees claim, but to adjust his determination 
to the facts concerning the industry’s wage structure as 
they emerged at the hearing. It was not known until the 
hearing that the industry would offer a survey of its own, 
or that the industry considered its blueprint operators 
and draftsmen to be office workers, and therefore had failed 
to report their minimum wages to BLS. That the wage 
structure of the industry would be such as to require a 
dual-rate determination was something which could be 
determined only after a careful and detailed consideration 


# Although the instant dual rate determination is based on Scction 1(b) 
without specific reference to Section 6 (see discussion, supra, pp. 4, 30), the 
distinet group of workers for whom the secondary rate was provided are 
described in terms consistent with reliance on Section 6 as well. Thus, the 
Tentative Decision speaks of ‘‘exeluding’’ these employees from the primary 
rate of $1.50. Similarly, in rejecting industry’s suggestion of a post-survey 
increase of S¢, the Secretary pointed out that this figure appeared to apply 
only to ‘blueprint machine operators and beginning draftamen * * *,’’ And, 
in the final determination, the blueprint operators and draftsamen are described 
as ‘‘supplementary’’ employees. ‘Exclude, ‘‘beginning’’ and ‘‘supplemen- 
tary’’ are all terms used in the past determinations which appellees and tho 
court below have construed as invoking Section 6, 
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of the evidence. Surely, appellees are not suggesting that 
hearings should be entirely pro forma and that the Secre- 
tary’s determination cannot be made responsive to evidence 
introduced at the hearing. 

Appellees complain that the BLS definition of “covered 
worker” was not tailored to fit their industry. But the 
industry’s differentiation of “office type’’ production-con- 
nected workers from other covered workers was not known 
at the time the BLS questionnaire was formulated. It 
did not come out at the panel conference which was held in 
May 1960, for the express purpose of soliciting industry’s 
advice and assistance so that the wage data could be 
gathered in an appropriate way best adapted to the char- 
acteristics of the industry. For this purpose, a proposed 
questionnaire form was distributed to the panel partici- 
pants. Representatives of appellees’ trade association 
and counsel now conducting this litigation participated 
at the panel meeting. While they made suggestions con- 
cerning other items on the questionnaire form, they never 
questioned its definition of ‘‘covered worker.” 

The BLS survey was fielded on or about September 24, 
1960. At this point, or perhaps earlier (J.A. 108), ap- 
pellees’ trade association wrote members of the industry 
urging them to send it copies of their completed BLS 
questionnaire. By January,. 1961, when Dr. Modley was 
retained, the trade association had collected about 100 
copies of completed BLS questionnaires. The BLS survey 
was closed out in February, 1961. At no point before or 
during the more than four months’ time the BLS survey 
was underway did the trade association advise BLS of 
any doubts it may have had concerning the adequacy of 
the BLS definition of ‘‘covered workers”’ for their parti- 
cular industry.“ 

In July 1961, the Trade Association undertook to make 
its own survey and prepared a questionnaire for that 


41 Tho Trade Association’s expert, Dr. Modley, testified that he had had 
doubts about the adequacy of the BLS definition of “¢eovered workers,’’ but 
that they wero ‘‘silent doubts, or doubts occasionally expressed within in- 
dustry circles and not going beyond that’? (J.A. 184). 
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purpose. Their questionnaire contained a definition of 
“‘covered worker,” which, as pointed out in the Secretary’s 
Tentative Decision ‘incorporated specific reference to 
blueprint machine operators and draftsmen’’ (J.A. 225). 
After offering its survey in evidence, the Association took 
the position that neither it nor the BLS survey constituted 
a reliable foundation for wage determination purposes, 
and urged that the BLS start all over again and undertake 
a completely new survey. (J.A. 223). 

It seems plain that industry’s main interest was in de- 
laying the issuance of any determination for as long as 
possible. A new survey would have taken months to com- 
plete, and without any assurance that the data submitted by 
appellees and other industry members would be any more 
accurate or reliable than that previously furnished and 
contained in the present record. The Secretary cannot 
hope to accummulate perfectly accurate data; the most 
he can expect is that his inquirés will usually elicit ac- 
curate responses. No matter how one goes about collect- 
ing data for an industry composed of several hundred 
plants (whether by submitting questionnaires on an ap- 
proved sampling basis, or by soliciting responses from a 
universe, or by sending out an information gatherer to the 
plants), the information must be supplied by individuals 
with ordinary human fallibility, and errors are bound to 
creep in. Numbers get inverted, definitions are interpreted 
differently, and instructions are misread. Such errors 
can be, and are, minimized by statistically sound cor- 
rective measures, but they cannot be completely elimi- 
nated.** 

The Secretary pursued the proper course by basing 
his determination on the evidence received at the hearings. 
He is not required to conduct interminable investigations 
and hold extensive hearings. His evaluation of the factual 
material of record was reasonable, informed and correct. 


42 BLS carefully examines ‘‘each and every schedule’’ for internal con- 
sinteney (J.A. 69). If ineonsistencies are found, they are taken up with 
the individual plant. Also, if any answer seems to be ‘‘improbable’’ on its 
face, the plant involved is contacted (J.A, 69). 
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Indeed, this much seems to have been conceded by one of 
the plaintiffs herein. Thus, in its exceptions to the Secre- 
tary’s Tentative Decision, The Fellow Gear Shaper Com- 
pany stated (J.A, 241): 


A minimum wage determination of $1.80 per hour for 
covered production workers in the machine tool in- 
dustry is reasonable. 


A minimum wage determination of $1.65 per hour for 
covered production-connected workers is reasonable. 
The Secretary, quite wisely, selected a $1.65 minimum 
for blueprint operators and draftsmen. We solicit 
that this minimum be extended to other covered pro- 
duction-connected workers.* * * 


We submit that the Secretary’s dual rate determination 
is supported by reliable, probative and substantial evi- 
dence, and is a reasonable and valid exercise of his author- 
ity under the Act. 


CONCLUSION 


For the foregoing reasons, the judgment of the district 
court should be reversed. 


Of Counsel : en ee 
Cartes DoNAHUE, Second Assistant to the 
Solicitor, Assistant Attorney General, 


Bessie MARGOLIN, Davi C. ACHESON, 
Associate Solicitor, United States Attorney, 


Sytvia S. ExLison, SHERMAN L. Conn, 
Carin A, CLauss, Rosert V. ZENER, 
Attorneys, Attorneys, 
Department of Labor Department of Justice, 
Washington, D.C. 20530 


July, 1964 
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APPENDIX A 
Applicable Statutory Provisions 
The Walsh-Healey Public Contracts Act 49 Stat. 2036, 


41 U.S.C. 35. 


35. [Section 1] Cosrracrs For Marertts, etc., Ex- 
ceeprixc $10,000; Representations AND SrTIPULa- 
TIONS 


In any contract made and entered into by any execu- 
tive department, independent establishment, or other 
agency or instrumentality of the United States, or 
by the District of Columbia, or by any corporation 
all the stock of which is beneficially owned by the 
United States (all the foregoing being hereinafter 
designated as agencies of the United States), for the 
manufacture or furnishing of materials, supplies, ar- 
ticles and equipment in any amount exceeding $10,000, 
there shall be included the following representations 
and stipulations: 


(b) That all persons employed by the contractor 
in the manufacture or furnishing of the materials, 
supplies, articles, or equipment used in the perform- 
ance of the contract will be paid, without subsequent 
deduction or rebate on any account, not less than the 
minimum wages as determined by the Secretary of 
Labor to be the prevailing minimum wages for persons 
employed on similar work or in the particular or 
similar industries or groups of industries currently 
operating in the locality in which the materials, sup- 
plies, articles, or equipment are to be manufactured or 
furnished under said contract; * ° ° 


e e o e * e e ° e 

40. [Section 6] Same; Exceptions; MopiricaTions oF 
Coxtracts; Variations; OverTIME; SusPENSION OF 
RepresextaTions AND STIPULATIONS 


Upon a written finding by the head of the contract- 
ing agency or department that the inclusion in the 
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proposal or contract of the representations or stipula- 
tions set forth in section 35 of this title will seriously 
impair the conduct of Government business, the Secre- 
tary of Labor shall make exceptions in specific cases 
or otherwise when justice or public interest will be 
served thereby. Upon the joint recommendation of the 
contracting agency and the contractor, the Secretary 
of Labor may modify the terms of an existing contract 
respecting minimum rates of pay and maximum hours 
of labor as he may find necessary and proper in the 
public interest or to prevent injustice and undue 
hardship. The Secretary of Labor may provide rea- 
sonable limitations and may make rules and regula- 
tions allowing reasonable variations, tolerances, and 
exemptions to and from any or all provisions of sec- 
tions 35-45 of this title respecting minimum rates of 
pay and maximum hours of labor or the extent of the 
application of said sections to contractors, as herein- 
before described. Whenever the Secretary of Labor 
shall permit an increase in the maximum hours of 
labor stipulated in the contract, he shall set a rate of 
pay for any overtime, which rate shall be not less 
than one and one-half times the basic hourly rate re- 
ceived by any employee affected: Provided, that when- 
ever in his judgment such course is in the public 
interest, the President is authorized to suspend any or 
all of the representations and stipulations contained 
in section 35 of this title. 


The Fulbright Amendment to the Walsh-Healey Public 


Contracts Act, 66 Stat. 308, 41 U.S. C. 48a: 


43A. [Section 10] Appiicasmiry oF ADMINISTRATIVE 
Procepure Act; Wace DETERMINATION; ADMIN- 
ISTRATIVE REVIEW; JUDICIAL REVIEW 


(a) Notwithstanding any provision of section 1004 
of Title 5, sections 1001-1011 of title 5 shall be appli- 
cable in the administration of sections 35-39 and 41- 
43 of this title. 
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(b) All wage determinations under section 35(b) 
of this title shall be made on the record after op- 
portunity for a hearing. Review of any such wage 
determination, or of the applicability of any such wage 
determination, may be had within ninety days after 
such determination is made in the manner provided 
in section 1009 of Title 5 by any person adversely af- 
fected or aggrieved thereby, who shall be deemed to 
include any manufacturer of, or regular dealer in, 
materials, supplies, articles or equipment purchased or 
to be purchased by the Government from any source, 
who is in any industry to which such wage determina- 
tion is applicable. 


APPENDIX B 
Memorandum From the Files of the Department of Labor 


July 16, 1937 
DH:IP 


To : Mr. Walling 
From : Gerard D. Reilly 


Re _: Prevailing Minimum Wage Determination in the 
Men’s Hat and Cap Industry 


The proposed decision which you submitted, together 
with the file for the Men’s Hat and Cap Industry, seems 
proper. The testimony presented at the hearing unequivo- 
cally shows that the prevailing minimum wage for this 
industry is 67.5¢ per hour or $27.00 per week for a forty 
hour week. 

I would suggest, however, that no mention be made of 
the question of occupational wages in this decision and, 
therefore, recommend that the second full paragraph on 
page 2 be omitted. In the event, however, that it is thought 
desirable to discuss this item a more elaborate explana- 
tion should replace this paragraph. 
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I understand from Mr. Healy of the Procurement Divi- 
sion that invitations for bids will shortly be sent out by the 
Procurement Division of the Treasury for hats and caps 
and also for other cotton garments. Therefore, I would 
suggest that you communicate with the Procurement Divi- 
sion and work out a formula for expediting the effective 
date of this decision. This same suggestion applies with 
equal force to all other decisions submitted to this office. 

In this connection may I call your attention to Article 
1101 of the Regulations which reads in part as follows: 


‘Determinations of prevailing minimum wages or 
changes therein will be published in the Federal Regis- 
ter and sent to contracting officers through circular 
letters of the Procurement Division of the Treasury. 
Such determinations will be effective upon the dates 
fixed therein.’’ 
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OF LABOR 


I 


THE QUESTION OF THE SECRETARY'S 
STATUTORY AUTHORITY 


A. Appellees’ Reading of the Statutory Language is 
Plainly Garbled and Inaccurate 


Appellees, apparently now recognizing that even the 
most liberal principles of statutory construction do not 


(1) 
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sanction a complete by-passing of the statutory terms, 
purport to examine the statutory language, at least brief- 
ly, at the beginning of their argument (appellees’ br., pp. 
13-14).* Although blandly asserting the language of 
Section 1(b) “as normally read” supports their rigid in- 
terpretation, appellees’ lack of confidence in this assertion 
is immediately self-evident from their fragmentary quotes 
and garbled paraphrasing of the language. To replace 
the statutory language significantly omitted from their 
quotes, appellees substitute the singular word “minimum” 
for the plural term “minimum wages,” and supply their 
own phrase “minimum prevailing in one or another speci- 
fied segment of industry” (appellees’ br. p. 13) as a sub- 
stitute for the three obviously much broader ‘statutory 
standards of Section 1(b). 

They then seek to bolster their redrafted version by 
asserting that the word “wages,” though “plural in form” 
is “generally singular in meaning” and that “on this the 
dictionaries are in agreement” (ibid.). But appellees’ 
reading of the dictionaries is no more reliable than their 
reading of the statutory language. Thus, in Webster’s 
New International Dictionary, 1961 Ed. p. 2569, the 
word “wages” is defined as the plural form of the word 
“wage,” which, though “sometimes” singular in meaning 
(emphasis added), can be either “sing[ular] or pl[ural] 


* This is something of a turnabout from plaintiff-appellees’ pre- 
sentation in the court below. In their brief and argument below, 
appellees launched immediately into the confusing maze of extrinsic 
legislative and administrative materials, and only after deluging 
the court with this voluminous mass of material, did counsel sug- 
gest a quick, brief look at the statutory language—as kind of an 
afterthought simply to see if the statute itself “detract(ed] from 
the force of the legislative history.” This was not done until page 
50 of their brief where a scanty one-page section entitled “The 
Language of the Act Accords with the Congressional Intent” ap- 
peared, making the singularly unlegal argument that “the use of 
the word ‘wages’ in Section 1(b) of the Act does not in the least 
detract from the force of the legislative history we have recounted,” 
followed by a quotation of a few dictionary definitions. That was the 
sum total of the argument on the statutory language offered by 
plaintiffs-appellees’ main brief. 
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in const[ruction].” Even the dictionary definitions quoted 
by appellees (p. 14, fn. 7), plainly do not support their 
single-minded construction unless, as appellees do, one 
distorts the phrase “often construed as singular” to read 
“generally singular in meaning unless the context re- 
quires otherwise,” (appellees’ br. p. 13, emphasis added). 

Neither common usage nor dictionary definitions 
are “in agreement” on any such preferred singular 
meaning. They go no further than to recognize both the 
singular and plural meaning. Even if there were any 
doubt of this, the well-settled rule of statutory construc- 
tion that “words importing the singular include and ap- 
ply to several persons, parties or things” would dictate 
the plural meaning (1 U.S.C. 1). See e.g., Barr v. United 
States, 324 U.S. 83, where the Supreme Court held that, 
although the Tariff Act of 1936 speaks only in the singu- 
lar of the certification of the “buying rate” by the Fed- 
eral Reserve Bank of New York, the use of the singular 
does not preclude certification of more than one rate for 
particular currency. It follows a fortiori that a word un- 
questionably importing the plural, such as the word 
“wages,” is to be construed as meaning plural unless the 
context clearly requires otherwise—viz. quite the opposite 
of appellees’ hypothesis. 

Appellees’ effort to extract some sustenance from the 
word “all” is even more contrived and untenable. The 
attempt to represent the statute “on its face” as requir- 
ing that “all” employees “in gross” will be paid not less 
than a single minimum wage obviously topples with the 
fall of the hypothesis that “wages” must be read in the 
singular. Evidently anticipating this eventuality appellees 
undertake to retrieve it by grudgingly conceding that 
“wages” might “literally” be read as meaning plural, but 
arguing that this reading would necessarily say “all em- 
ployees would be paid not less than the several rates of 
wages determined by the Secretary * * * which would be 
impossible” (appellees’ br. p. 14). Here again appellees 
omit a key word from the statutory phrase “minimum 
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wages as determined by the Secretary of Labor” (empha- 
sis added). Moreover, appellees ignore the context. again, 
of the phrase “all persons employed by the contractor.” 
This phrase appears in the first part of Section 1(b) 
which simply designates which employees of the contrac- 
tor are within the Act’s coverage and protection. It is 
specifically addressed to the obligation of the “contractor” 
—not of the Secretary of Labor—to agree to pay “all per- 
sons” employed by him in the performance of the speci- 
fled contracts “the minimum wages as determined by the 
Secretary, etc... .” There is manifestly nothing in the 


language of the latter part of Section 1(b)—~i.e., the part 
addressed to the Secretary’s function—which is delimited 
by the “all persons” clause.* On the contrary, under the 
Statutory language addressed to the Secretary’s function, 
there is plainly authority to make a wage determination 
applicable only to a portion of a contractor’s covered 


* The correctness of our construction, that the word “‘al]l” is used 
only to emphasize the full extent of the contractor’s obligation, is, 
we submit, established by comparing the first clause in Section 
1(b) with the analogous provision in Davis-Bacon. The Davis- 
Bacon Act provides, with respect to coverage: 


** * every contract * * * shall contain a stipulation that the 
contractor or his subcentractor shall pay all mechanics and 
laborers employed directly upon the site of the work, uncon- 
ditionally and not less often than once a week, and without 
subsequent deduction or rebate on any account, the full 
amounts accrued at time of payment, computed at wage 
rates not less than those stated in the advertised specifica- 
tions * * * [40 U.S.C. 276a: emphasis added]. 


Walsh-Healey Act provides: 


* * * in any contract * * * there shall be included the fol- 
lowing representations and stipulations: * * * That all persons 
employed by the contractor in the manufacture or furnishing 
of the materials, supplies, articles, or equipment used in the 
performance of the contract will be paid, without subse- 
quent deduction or rebate on any account, not less than the 
minimum wages * * * [emphasis added]. 


Certainly the word “all”, as it appears before the phrase “me- 
chanics and laborers” in Davis-Bacon, does not require the Secre- 
tary to treat these employees as a single class. It follows that the 
word “all”, as it appears before the phrave “persons employed” 
in the Walsh-Healey Act, should be similarly construed. 
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workers, as was done in the determination for the Bitu- 
minous Coal Industry which excluded a long list of “auxil- 
lary workers” specified by occupations (see our main br. 
pp. 23-24)—a determination which was upheld in Ruth 
Elkhorn Coals, Inc. v. Mitchell, 101 U.S. App. D.C. 318, 
248 F.2d 635, certiorari denied 355 U.S. 953, affirming 
the district court which had “declared [the determination } 
to be in all respects valid.” 

In addition to the repeated usage of the plural form 
in other sections of the Act (see our main br. p. 13),3 
further convincing evidence that this was a deliberate 
choice of the form that has intrinsic flexibility and un- 
questionable pluralness is provided by comparison with 
the Fair Labor Standards Act of 1988 (52 Stat. 1060). 
In Sections 3(m), 6 and 8 of the Act, a clear distinction 
was made between the plural and singular usage, the 
word “wage” and “minimum wage rate” being used to 
indicate a singular meaning and “wages” and “rates of 
wages” to denote the plural.‘ In sum, it is apparent that 
appellees had good reason to dissuade the court below 
from looking first to the statutory language before re- 


3 Appellees’ effort to discount the repetitious use of the plural 
in Section 6 by arguing that it could have reference to “overtime 
rates of pay” or “wage tolerances” (br. p. 27) again simply ig- 
nores the context. The “overtime” rate is specifically referred to 
in the same Section 6 as “one and one-half times the basic hourly 
rate” (emphasis added), and not as a “minimum” rate: and 
plainly Section 6 has reference to the “minimum rates of pay” 
provisions of other sections of the Act, rather than to the “toler- 
ances” authorized by that very Section. 


*See also the careful distinction between the singular and plural 
usage by Senator Wagner (quoted by the Supreme Court in 
Powell v. U.S. Cartridge Co., 339 U.S. 497. 521) in introducing 
the Walsh-Healey proviso to the War and Defense Act of July 2, 
1940 (86 Cong. Rec. 7924): 


Under a contract entered into with the Government as the 
result of public bidding one set of minimum wages, that is. 
the prevailing wages [under the Walsh-Healey Act], would be 
applied, whereas under another contract entered into as a 
result of negotiations, a much lower nrinimion wage would be 
paid, that is, the flat minimum under the Wage and Hour 
Act [the Fair Labor Standards Act] (emphasis added). 
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sorting to extrinsic evidence in search of some unex- 
pressed meaning. We submit that the court below was 
mistakenly led into that extrinsic search and that nothing 
of substance was thereby discovered to justify its de 
parture from the statutory terms. The court below has 
read into the statute a rigid prohibition of dual or plural 
wages that is plainly not in the statutory terms. There 
is no such prohibition in the statute because there was 
not meant to be. 


B. Appellees’ Version of the “Legislative History of 
Section 1(b).” 


Appellees devote some 13 pages of their brief to con- 
structing a legislative foundation for their interpretation, 
without pointing to a single statement in any legislative 
report, or by any Committee member, or even by any 
other House or Senate member, which expresses an in- 
tent to limit the Secretary’s authority to determination 
of a single minimum wage and to prohibit determination 
of different minimums for different classes of work or 
occupations. This, we submit, is extraordinary in view 
of appellees’ representation that a “stormy legislative” 
battle, full of “serious protest” and “elaborated fears,” 
was “fought” directly over this specific issue (br. pp. 
18-19). Indeed, appellees have not pointed to a single 
legislative statement which even makes reference to what 
appellees term “the key language” of earlier bills 
(“classes of employment”) which appellees claim was 
uppermost in the minds of the House Committee members 
in redrafting the bill in the form in which it was enacted 
into law. 

Thus, even appellees’ version of the legislative history, 
on its face, confirms the statements in our main brief 
(p. 31) that “none of the extrinsic legislative material 
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evinces any legislative intent to limit the Secretary’s au- 
thority to one and only one prevailing minimum wage 
per industry or to prohibit minimum wages for occupa- 
tional groups,” and that “the hearings and subsequent 
debates are devoid of any Congressional expression of 
concern over this particular objection.” 

Appellees’ answer to this critical deficiency in their 
legislative story is a strenuous effort to reconstruct a 
background which might serve to lend some substance to 
their version of the legislative intent. 

It is in the process of reconstructing this background 
that appellees’ editorializing of isolated and fragmentary 
quotes exceeds even the foretaste evidenced in their treat- 
ment of the statutory language. The best that can be 
said for the story unfolded by appellees is that it is so 
patently lacking in any legislative expression directed to 
the specific question at issue here as to be inconclusive 
of anything pertinent to the legislative intent. It may 
serve to create ambiguity and confusion, but certainly 


does not illuminate or dispel any doubt that might be 
raised from the face of the statute, even by appellees’ 
unique reading of its language. 


a 


38 


We can agree with appellees that the NRA experience 
and the Davis-Bacon Act (as well as State minimum 
wage laws), of course, had some bearing on the legislative 
background of the Walsh-Healey Act, but this is about 
the only room for agreement with their version of the 
legislative history. We decidedly disagree with their 
characterization of the various particulars cited as hav- 
ing “a direct bearing on the question involved in the 
present case” ‘br. p. 16). The fact of the matter is that 
the legislative history is devoid of evidence that any of 
the particulars, which appellees have so adroitly inter- 
woven to create the impression of such “a direct 
bearing.” were at all focused on or directed to 
the alleged objective of limiting the Secretary’s authority 
to determination of a single minimum for all employees 
of a contractor. On the contrary, appellees have cited 
virtually no particular reference—at least none that 
can be said to be reasonably directed to the question in- 
volved in the present case—which does not point to the 
opposite legislative intent. 


1. The NRA Codes and Background As Related to Is- 
sue Here Presented. We consider first appellees’ 
assertion that the “disillusioning experience with 
the NRA _ discretionary labor codes” made Con- 
gress particularly concerned “about too broad a 
delegation of power” and that its concern was focused 
and concentrated specifically on the problems presented 
by the “few”? NRA codes which provided differential 
minimum wages “for different strata of labor” (appellees’ 
br. pp. 15, 19, 21).* Appellees seek to boltser this assertion 


* Appellees’ version of the legislative history implies that such 
codes were so prevalent as to constitute one of the outstanding spe- 
cific causes for the protests and constitutional objections to NIRA. 
The evidence presented at the hearings—including that of the ap- 
pellees’ favorite witness, Mr. Gall—was that this was not the “prac- 
tice in most codes,” although the general practice “was departed 

A+** “from in several codes” (Gall, Hearings on H.R. 11554, p. 456-457); 
“in a few industries, the wages in the upper brackets, that is, the 
wages of skilled workmen” were fixed, “[b]ut only in a few trades 
was that done by the codes” (Secretary Perkins, id., p. 225). 
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by implying the Schechter® decision (holding the code 
provisions of the NRA unconstitutional) had a particular 
“significance” and “direct bearing” on this aspect of a 
few codes (id, pp. 16-17). They intimate that 
Justice Cardozo’s phrase “delegation running riot” 
was construed by Congress as an objection leveled 
particularly at this (id, p. 18), and that Con- 
gressional fears about the constitutionality of a delega- 
tion of authority to determine “a contractor’s minimum 
wage by crafts or occupations” was the most cogent force 
at work in the Committee which redrafted the final bill 
(id., pp. 18-19). 

The fatal flaw in this neat structure is that the Com- 
mittee Report on the redrafted bill explicitly contradicts 
its premise that the Committee had any concern about 
the fears of unconstitutionality voiced at the hearing by 
inveterate opponents of the legislation. In the 5 pages 
devoted by appellees’ brief to a build-up of such Con- 
gressional concern, they prefer to rely on fragmentary 
and isolated excerpts from the statements of witnesses at 
the hearings (interspersed with liberal characterization) 
without any reference to the Committee Report (br. pp. 
16-18). They mention and cite the Committee Report 
p. 20 of their brief, but significantly omit to state what 
the Committee said on this matter. The Committee Re 
port plainly stated (H. Rep. 2946, 74th Cong., 2d Sess. 
(1936) p.5): 


The bill has been prepared upon the theory that 

Congress has power to prescribe conditions in public 

contracts. Decisions of the Supreme Court have up- 

held the vahdity of this theory with regard to State 

and Federal legislation of this character. (See Atkin 

: Kansas, 129 U.S. 207; Ellis v. United States, 206 
S. 246). 


The full significance of this statement can be appre- 
ciated by reference to the legal advice furnished at the 
hearings by the then Solicitor General Stanley Reed and 


* Schechter Corp. v. United States, 295 U.S. 495. 
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the then Acting Solicitor of Labor, Gerajd D. Reilly,’ 
both of whom advised the Committee that the Atkin & 
Ellis decisions (cited by the Committee Report, supra) 
sufficed to dispel any doubt of the constitutionality of 
delegating to the Secretary the full discretion to fix wages 
as provided in the earlier bills. Solicitor General Reed 
stated that it had been “quite definitely held by the 
courts” in those cases that “this type of Act [t.e., con- 
cerning only Government contracts] does not * * * in- 
volve a question of delegation * * *” (Hearings on S. 
3055, p. 6). Mr. Reilly, citing and quoting from the 
same decision gave the same advice, explaining in full 
why the Schechter decision (as well as decisions holding 
unconstitutional some State minimum wage laws) had 
“no bearing upon legislation of this character * * * this 
line of authority dealing with the delegation of power 
has no application, because this statute, in the first place, 
merely binds those who assent to its provisions and, in 
the second place, it is dealing with the scope of executive 
acts in connection with an authorized appropriation, and 
not with regulatory powers affecting all people in gen- 
eral” (House Hearings on H.R. 11554, pp. 534, 536).° 

In a “Memorandum of Constitutional Law With Re- 
spect to H.R. 11554” (id., pp. 537-540), Mr. Reilly 
elaborated on his testimony with a detailed analysis of 
the Schechter decision and other decisions which had 
been cited to the Committee by opponents of the bill. 
His careful analysis of these decisions completely refutes 
appellees’ suggestion that in drafting the Walsh-Healey 
Act Congress had cause to be particularly concerned 
about the Schechter decision or about such State court 
decisions as are cited in the footnote on p. 15 of appellees’ 


7 Hearings before Senate Education Labor Committee on S. 3055, 
74th Cong. Ist Sess. (1935) pp. 6-7; Hearings before Judiciary 
Subcommittee on H.R. 11554, 74th Cong., 2d Sess. (1936) pp. 530- 
540. 


* This reasoning and conclusion were subsequently confirmed by 
the Supreme Court in the Lukens Steel decision, 310 U.S. 113. 
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brief.” Mr. Reilly, as a matter of fact, directed his Memo- 
randum specifically to the objections made by industry 
representatives (and specifically John C. Gall of the Na- 
tional Association of Manufacturers) “on the score of un- 
lawful delegation of legislative authority,” which Mr. 
Reilly said were “not well taken” (id., at 537, 539; cf. 
Mr. Gall’s statement id., 484-485; 451-454). 

It is thus evident that the redrafting Committee pre- 
pared its bill in reliance upon the advice of Mr. Reilly 
and Solicitor General Reed, and were not concerned about 
the fears or opinions expressed, or the cases cited, by 
NAM’s Mr. Gall. And this is no mere inference from 
a miscellany of disconnected references to the hearings 
and isolated phrases quoted from judicial opinions (such 
as appellees rely upon), but is explicitly confirmed by 
the above quoted paragraph from the Committee Report 
(supra, p. 9). 

In addition to appellees’ references to the “fears” ex- 
pressed by Mr. Gall and other representatives of manu- 
facturers (br. p. 18), appellees embellish their story on 
the NRA background by fragmentary quotes from So- 
licitor General Reed and Secretary Perkins. They char- 
acterize these quoted fragments as showing that Secretary 
Perkins “fought for discretion to determine wages by 
‘classes’ of employees,” and that “[e]ven the Solicitor 
General * * * had pointed out to the House Committee 
the problems presented by the NRA codes with their 
regulation ‘for different strata of labor’” (br. p. 19, 
emphasis added). A glance at the context of both of the 
quoted excerpts shows the contrary. Neither Sec 


* As Mr. Reilly’s Memorandum makes clear, the State court deci- 
sions were irrelevant, not only because some of them were not 
limited to public works but also because they “had nothing to do 
with the question of unlawful delegation of power” but “turned 
entirely upon a construction of the due process clause” (id., at 589). 
This is true of the State court cases cited on p. 15 of appellees’ 
brief, all except one of which were criminal cases, turning on the 
ground that the statutes were too vague to substantiate criminal 
charges. 
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retary Perkins, nor anyone else, “fought” for such 
authority. There simply was no such battle or “storm” 
over this issue. as we feel sure any objective reader of 
the full context of the hearings would agree. Secretary 
Perkins simply made a calm and casual explanatory 
statement of the differences to be expected in the exercise 
of the discretion under Walsh-Healey, as distinguished 
from the mandatory requirment of Davis-Bacon. 

Similariy. Solicitor General Reed’s quoted excerpt is 
torn completely out of context. He was not, by any 
stretch of the imagination, suggesting that determina- 
tion of differential rates of wages was objectionable or 
dangerous. He used the phrase quoted by appellees in 
connection with his proposal to make more “flexible” the 
provision of the bill requiring the contractor to certify 
that he had been in compliance with the labor standards 
of pre-existing NRA codes (viz., in effect on May 26, 
1935) “since the effective date of this Act” (which was 
to be 30 days after its approval). He explained that the 
30-day requirement might make it too difficult for manu- 
facturers to adjust, since some of the codes in effect on 
the May 26, 1935 date had not continued in effect or had 
been subject to variations since that date, so that some 
manufacturers might have difficulty in getting back into 
strict compliance within the fixed 30 days, particularly 
where the codes provided for variable rates of wages 
{House Hearings on S. 3055 (1935) pp. 10-11].” 


29 Appellees take similar liberties in their treatment of a frag- 
mentary quote from “one of the Committee members’”—Repre- 
sentative Duffy—(br. p. 19). The implication that a Committee 
member (and not only Mr. Ga!l and other representatives of manu- 
facturers), said it was unnecessary to empower the Secretary to fix 
more than “the minimum. like the bottom rung of a ladder” (br. 
p. 18-19), is pure distortion. Mr. Duffy was simply inquiring of 
Mr, Gall whether it was “usually understood” that fixing the mini- 
mum at the “bottom rung” would affect “all the rates above it.” 
Mr. Gall, as might be expected, answered in the affirmative stating 
that it was the general practice “to maintain your differentials 
pretty well * * * and that is why in most codex it was not considered 
necessary to establish the minimum all the way up, although in some 
industries they would” [Hearings on H.R. 11554 (1936) pp. 456- 
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If further evidence were required to contradict 
appellees’ inference that the redrafting Commit- 
tee, in every change it made, was responding directly 
to protests and doubts about too broad a delegation of 
this specific kind of authority, one need only point to 
the undeniable Congressional confidence in the va- 
lidity, as well as practicability, of the Davis-Bacon 
Act, with its clear delegation of authority to determine 
wages for “every classification of work.” We do not be 
lieve that even appellees would dispute the Congressional 
confidence in the validity of that Act. 

2. The Role of the Davis-Bacon Act As Related to 
The Issue. Appellees’ account of the role of the Davis- 
Bacon Act in the process of redrafting earlier bills has 
even less substance than their characterization of the 
NRA background. While the Davis-Bacon Act was in- 
deed relied upon as a proven sound precedent for exten- 
sion of the same policy to supply contracts, and probably 
served as a guide in the drafting of the earlier bills, 
there is no evidence that.the redrafting Committee de 
voted any attention to its specific terms, except to its 
“prevailing wages” standard (see infra, pp. 17-18). 
Although the Committee Report makes no men- 
tion of any other terms of the Davis-Bacon 
Act—other than the “prevailing wages” standard— 
appellees have boldly presumed that the Com- 
mittee, in effect, simply scrapped the earlier bills 
and “started [anew] with” the Davis-Bacon Act. and 
that the language of the redrafted bill simply reflected 
what the committee had “relied on” or “eliminated” from 


457]. If any rational inferences can be drawn from this brief 
colloquy, it seems that the most reasonable inference is that Con- 
gressman Duffy felt that the fixing of the minimum wage only at 
the bottom rung of the ladder might suffice if the maintenance of 
differentials could be depended upon to operate automatically. There 
is nothing in the legislative hearings, debates or reports to indicate 
that any members of Congress placed confidence in Mr. Gall’s state- 
ment that this automatic effect would occur so as to prevent the 
depressing effects on wage standards which the Walsh-Healey Act 
was designed to achieve. From all that appears, Congress evidently 
preferred to allow the Secretary sufficient flexibility to accomplish 
this objective. 
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the Davis-Bacon Act (br. pp. 16, 20). This unsub- 
stantiated presumption (see infra, p. 22) serves as the 
basic foundation for appellees’ argument on the meaning 
of the term “similar work” in the Walsh-Healey Act 
and for their inferences from the absence of the phrase 
“classes of employment” (br., pp. 16, 20). 

Appellees’ persistent flat statement to this effect, as 
if an undisputed “fact” (e.g. br., p. 23 is several times 
carried to the point of such erroneous assertions as “the 
draftsmen in the House, formulating the Walsh-Healey 
language * * * admittedly focusing sharply on the Davis- 
Bacon Act,” and “the admitted model of the Davis-Bacon 
Act language” (e.g. br., pp. 26, fn. 34; 27). These as- 
sertions are quite wrong if they mean to imply that 
these statements are admitted by the Secretary of Labor, 
and they are misleading if the “admittedly” and “ad- 
mitted” have reference to others.'! The Secretary’s views 
as to the role of the Davis-Bacon Act in the drafting of 
Walsh-Healey language are as stated in our own briefs, 
and differ quite significantly from appellees’ views (e.g. 
infra, pp. 16-18; main br., p. 31-32). 

a). The Redrafting Committee Report: With the 
groundwork thus laid, appellees supply their own 
Report of the redrafting Committee which informs 
us that, while the Committee adopted “the prevail- 
ing” standard of the Davis-Bacon Act simply “as an 
earnest that the Secretary feasibly could determine ‘pre- 
vailing’ wages” (id., p. 20), what the Committee really 
focused its attention on was the very question at issue in 
the present case. The short answer to this story is that 
it, too, is directly contradicted by the real Committee’s 
Report. This Report makes no mention whatsoever of 


22 Appellees’ brief apparently sometimes uses the generic term 
“appellants” without distinction between the Secretary and the 
other appellants. This is misleading in at least one other instance 
(br., p. 22) where appellees assert that the “appellants” give certain 
legislative “history a different reading * * * based entirely upon 
a mistake of fact’—and then attribute to “appellants,” without 
distinction, a statement which certainly has not been made in the 
brief of the Secretary. 
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the phrases “classes of employment” or “similar work,” 
and expressly summarizes the substance of what the 
Committee focused its attention on. The full text (in- 
sofar as pertinent here) of what the Report said on Sec- 
tion 1 of the Act is as follows: 


Section 1 provides that public contracts in excess 
of $10,000 shall include stipulations requiring the 
contractor to be a manufacturer or regular dealer in 
the materials for which he is contracting, that he 
pay not less than the prevailing wages for persons 
employed in the industry or similar industries opera- 
ting in the locality * * *. 


This section is the basic section of the bill. It differs 
from the corresponding section in the Senate bill not 
only in that it sets a definite limit to hours of em- 
ployment and fixes a more definite standard with 
respect to minimum wages, but also in that it at- 
tempts to eliminate the evil of bid brokerage and bid 
peddling * * * [H. Rept. 2946, 74th Cong., 2d Sess. 
(1936) p. 4; emphasis added]. 


The Report also explicitly states that “[t]he bill as 
reported by the Committee omits several features of the 
Senate bill to which serious objection was raised,” but its 
summary of these omissions significantly does not include 
any reference to the phrase “classes of employment,” 
which appellees assume the Committee so “completely” 
and “carefully eliminated” for the deliberate purpose of 
requiring instead that “ ‘all’ of a contractors employees 
would be treated as a single class” (br., pp. 20, 22-23) .* 


12 The paragraph on the omitted features reads as follows: 


The bill as reported by the committee omits several features 
of the Senate bill to which serious objection was raised. It 
has not attempted to regulate conditions with respect to loans 
or grants by agencies of the United States or by Federal Re 
serve banks as did the Senate bill nor does it attempt to lay 
down conditions for persons furnishing supplies to public 
contractors. It was the purpose of the committee to deal only 
with Government contracts, since the Government has already 
had considerable experience with regulation in this field 
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Indeed. the Report omitted inserting the word “all” be- 
fore “persons employed.” which hardly suggests that the 
Committee attached the crucial significance to this word 
that appellees claim. It might be noted that this para- 
graph also confirms that it was “the prevailing-wage law” 
aspect of Davis-Bacon that commanded the Committee’s 
attention ‘see quoted excerpt in fn. 12). 

Thus the Report is devoid of any support whatsoever 
for appellees’ inference that the Committee “carefully 
eliminated” all reference to “classes” and deliberately 
“determined that ‘all’ of a contractor’s employees would 
be treated as a single class” (br., p. 23). Appellees seek 
to fill this gap by highlighting—as if presenting their 
prize climactic clincher—Representative Healey’s state- 
ment in opening the debate in Congress. They boldly 
present this statement as one in which “Representative 
Healey. in charge of the measure, took pains to allay 
fears that anything like the NRA pattern could be 
brought about for government contractors” and “most 
pointedly he assured his colleagues that the bill pro- 
vided only for a single minimum wage figure to be de- 
termined for a government contractor” (br., p. 20, ap- 
pellees’ own emphasis). It may be noted that Mr. Healey 
was indeed “in charge” of the redrafting Committee and 
was the same Mr. Healey who submitted that Committee’s 
Report to “his colleagues” in the House—the Report 
which made no mention of any such point (supra, pp. 14- 
15). As we have shown supra p. 8, the “NRA pattern was 


through the 8-hour law (act of Aug. 1, 1892, 27 Stat. 340, 
U.S.C., title 40, secs. 321 through 325) and the Bacon-Davis 
Act, commonly called the prevailing-wage law [giving cita- 
tion]. That later statute refers, however, only to construction 
of public works and public buildings and consequently under a 
decision of the Comptroller General construing R.S. 3709 (see 
Comp. Gen. 294) as requiring that Government contracts be 
let to the lowest responsible bidder on open competitive bid- 
ding, it has been held that contracting agencies in the absence 
of specific statute had no authority to require that other Gov- 
ernment contracts contain labor standards [H. Rept., 2946, 
74th Cong. 2d Sess. (1936) pp. 4-5; emphasis added]. 
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in fact usually a “single minimum wage,” and the 
fears and protests were undoubtedly levelled at that 
usual pattern. There is not a shred of evidence that the 
redrafting Committee—or Mr. Healey—were intent on 
singling out only unusual patterns “to allay [the] fears” 
voiced about the NRA codes. 

b.) Congressman Healey’s Statement: It is particu- 
larly noteworthy that appellees have refrained from 
quoting anything from the Committee Report which Rep- 
resentative Healey himself had submitted to the House. 
A comparison of Mr. Healey’s statement on the House 
floor with the corresponding parts of the Committee Re 
port make it clear that he was simply paraphrasing 
that Report, and was saying nothing more or different. 
This becomes quite manifest simply by placing emphasis 
on different words and phrases than those on which ap- 
pellees have placed the emphasis in their page 20 quo- 
tation: 


We have had a great deal of talk about this bill 
being a small N.R.A. bill for Government contracts. 
This is absolutely not the truth. This bill does not 
set the standard for minimum wages by reference 
to the codes that obtained under N.R.A. but definitely 
sets it as the prevailing minimum wage for similar 
work or in the industries operating in the locality in 
which the contract is to be performed. The bill 
merely provides for a proper determination by the 
Secretary of Labor with respect to such prevailing 
wage. After that determination has been made the 
figure will be included in the stipulations in these 
contracts. 


The Committee Report leaves no room for doubt that the 
above underlined language is where the emphasis cor- 
rectly belongs, and that appellees have plainly misplaced 
the emphasis to convey a nonexistent intent. Mr. Healey’s 
disavowal of the standard “by reference to” the NRA 
codes was patently responsive to the criticism levelled at 
the specific provision of the earlier Senate-passed bill 
which expressly tied the standard to the NRA codes by 
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requiring the contractor to agree to pay “not less than 
such minimum rates of pay * * * as on May 26, 1935, 
were specified in the [NRA] codes * * *.” See House 
Hearings on S. 3055 (19385), pp. 1-2. He was simply 
denying the “great deal of talk” that the bill as redrafted 
by the House Committee, which had deleted any refer- 
ence to the NRA codes, nevertheless, had as its “real 
purpose” to regulate “indirectly what we were preventing 
directly under the N.R.A.,” and would involve the same 
general kind of difficulties and objectionable features, 
such as vagueness, no standards, ete.® And he referred 
to “the prevailing minimum wage for similar work, ete,” 
as the standard that had been adopted instead of “the 
standard * * * by reference to the [NRA] codes” (em- 
phasis added), in just the same sense as the Committee 
Report referred to the bill’s difference “from the corre 
sponding section in the Senate bill,” viz. in that the 
Committee’s bill “fixes a more definite standard with 
respect to minimum wages”—i.e. “the prevailing wages” 
standard. It may be noted that the Committee Report 
(which was a written report undoubtedly more carefully 
drafted than Mr. Healey’s oral remarks) never slips into 
the singular form “wage.” 

The absurdity of the crucial significance appellees pur- 
port to attach to Mr. Healey’s usage of the singular for 
“prevailing wage” and his lone reference to “the figure” 
—if not patent from the face of the statement itself, 
which nowhere even remotely suggests any consciousness 
on Mr. Healey’s part of the issue appellees have raised in 
this case—is conclusively demonstrated by the fact that 
Mr. Healey himself and others frequently used the singu- 
lar form of “wage” when referring to the unquestionably 


** Viz. the objections that “no definite standards or rules” were 
provided, that the Secretary’s compliance with the “so-called stand- 
ards” was wholly voluntary with “unfettered discretion,” etc, and 
it would “require a large bureaucracy” to “administer and police” 
ete. (see ¢.g. Hearings on H.R. 11554 (1936), p. 155-156, 392-393 
and other references quoted in our main brief, p. 32, fn. 29). 
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plural import of language in the Davis-Bacon Act and in 
the Healey bill.** 

Undaunted by the complete absence of any legislative 
reference to this particular issue, appellees undertake to 
conduct a nose count (in the footnote on page 21 of their 
brief) and report 21—out of 26—references in the de- 
bates where (according to appellees’ questionable inter- 
pretation) “the speaker used a word or term * * * mak- 
ing it clear that he regarded the standard as providing 
for a single rate for all of a contractor’s employees” 
(br., p. 21). Significantly, appellees include among 
these 21 “clear” singular usages every use of the terms 
“rate of wages” and “rate of wage.” The other five (of 
the 26) references, which used the plural terms “mini- 
mum wages” or “prevailing wages,” appellees conveni- 
ently dismiss as “ambiguous” and “purely generic ref- 
erences” (ibid.).'* From all of this appellees conclude that 


%« Thus, Congressman Healey, referring to the standards desig- 


nated by Section 9 of his bill, stated: “Section 9 now provides that 
the Secretary of Labor shall arrive at the minimum wage” only 
“after she has applied certain standards” (House Hearings on H.R. 
11554, p. 218). See also Senator Walsh’s statement that the Davis- 
Bacon Act requires “a prevailing wage to be written into every con- 
tract” (House Hearings on S. 3055, p. 115); Mr. Reynolds’ state- 
ment that the “recent amendment to the Bacon-Davis Act” provides 
for “the predeterimination of the prevailing wage” (House Hear- 
ings on H.R. 11554, p. 233), Congressman Citron’s explanation that 
Davis-Bacon provides “that bidders for public works and public 
buildings cannot pay less than the prevailing rate in the com- 
munity” (80 Cong. Rec. 10008). 

We could go on to cite book and verse ad nauseam, but assume 
that the above will suffice to demonstrate the point. 


13 F'.g. they dismiss as “ambiguous” Mr. Hancock’s statement that 
“nobody can get a contract with the Federal Government or do 
business with the Federal Government unless he subscribes to a 
stipulation in his contract which permits the Secretary of Labor 
to say what the prevailing wages in his particular industry are” 
(80 Cong. Rec. 10003). On the other hand, they freely claim as a 
“clear” vote for their platform such statements as: “(I]t is said 
that the prevailing rate of wages is easily determined” (80 Cong. 
Rec. 10007); or Congressman Wadsworth’s acrid warning: this 
bill “makes the Secretary of Labor the absolute dictator of all 
wages in the United States” and “[s]he may fix the minimum wage 
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“this is just about as clear as legislative history could 
make it” and “that is precisely what Representative Healey 
said “in his explanation to his colleagues on the House 
floor * * *” (br., p. 23, 20). 

We submit that it would undeniably be plain enough to 
anyone reading Mr. Healey’s statement in its accurate 
context—without the dubious benefit of appellees’ “legis- 
lative” build-up—that Mr. Healey said no such thing, but 
was focusing on “the prevailing wage” standard and was 
not in the least (much less “most pointedly”) assuring 
his “colleagues that the bill provided only for a single 
minimum wage figure.” 

Nor, of course, does this nose counting game 
prove any such legislative intent. Indeed, one of the Con- 
gressional statements appellees placed on their side of 
the ballot sheet, because it contained the term “rate of 
wages,” expressed the conviction that the Walsh-Healey 
provisions might practicably adapt the experience under 
the Davis-Bacon Act to determine occupational rates— 
viz: “The problem is the same here [as under Davis- 
Bacon]. There is no reason why we cannot determine 
what the prevailing minimum rate of wages is for any 
phase of work” (Representative Walter, 80 Cong. Rec. 
10004; emphasis added). 

It is thus evident that, even if Mr. Healey had actually 
intended to make the point imputed to him by appellees, 
he clearly would not have been reporting the Committee’s 
understanding or intent. Not only does the Committee 
Report on its face contravene any such intent (as demon- 
strated supra, p. 18), but Representative Walter (who, 
like Mr. Healey, was also a member of the redrafting 
Committee as well as a proponent of the bill) manifestly 
was quite unaware of, and “most pointedly” did not in- 
tend to yield to, the particular “fears” voiced by the star 
performers in appellees’ “legislative history” drama. 


in any locality and thereafter change it as she pleases from time 
to time” (ibid.). 
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Representative Walter explicitly contradicted appellees’ 
version of Mr. Healey’s statement—and did this in terms 
so unequivocal as to require no reconstructed legislative 
background to explain his meaning. He just stated flatly 
that there was “no reason” why there could not be a 
determination of “what the prevailing minimum rate of 
wages is for any phase of work” because it had been “a 
comparatively simple matter [under the Davis-Bacon 
Act] to go into each community * * * and determine 
what every particular artisan is paid” and “the experi- 
ence we have had in determining the prevailing rates of 
wages under the Bacon-Davis Act prove to us conclusively 
that there can be no difficulty on that score under this 
Act” (80 Cong. Rec. 10004; emphasis added). 

Although concededly Congressman Walter’s view of the 
Davis-Bacon Act’s practical adaptability to the Walsh- 
Healey wage determination task was greatly oversimpli- 
fied, his statement made it crystal clear that he did not 
subscribe to appellees’ version of what language, and 
why, the redrafting Comniittee had “eliminated” from 
the allegedly “admitted model of the Davis-Bacon Act 
language” (appellees’ br., p. 27). And he had been 
there. Plainly, he did not interpret Mr. Healey’s state- 
ment as appellees do. His statement followed Mr. Hea- 
ley’s and he apparently saw no inconsistency in the two 
statements but assumed that both were simply reflecting 
the same Committee viewpoint. That this was a reason- 
able assumption is indicated by the fact that Mr. Healey 
did not take issue with Mr. Walter’s statement. 

The juxtaposition of these statements on the House 
floor by two members of the redrafting Committee is, we 
submit, the coup de griice to appellees’ belabored attempt 
to derive support from Mr. Healey’s statement. And, 
obviously, counting the number of times a Congressman 
said “wage,” and comparing that to the number of times 
a Congressman said “wages,” falls far short of supplying 
the proof needed to revive appellees’ position. This is 
particularly true here, first, because both “wages” and 
“wage” are sometimes used, in common parlance, to im- 
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port the singular or plural—or both; and secondly, be- 
cause the Congressmen were discussing what standard 
the Secretary should follow in determining minimum 
wages. That is all they were talking about.’* 

If, as appellees assert (br., p. 23), “[t]his is just about 
as clear as legislative history could make it” (emphasis 
added), then we cannot refrain from suggesting that 
“this is a case for applying the canon of construction of 
the wag who said, when the legislative history is doubtful, 
go to the statute.” See Greenwood v. United States, 350 
U.S. 366, 374. 

c). Meaning of “similar work”: Evidently somewhat 
disturbed by Representative Healey’s clear statement that 
the redrafted bill set “the standard for minimum wages 
* * * definitely * * * as the prevailing minimum for 
similar work, ete.” (supra, p. 17; emphasis added), ap- 
pellees reach back into the legislative history of the Davis- 
Bacon Act in search of support for their esoteric interpre- 
tation of the term “similar work.” This term does not, 
of course, appear in the present Davis-Bacon Act—nor 
was it in “the then recently rewritten” Act which, ap- 
pellees’ claim, served as the “point of reference” and 
Starting point for Mr. Healey’s redrafting Committee 
(supra, pp. 13-14). Instead of making the normal assump- 
tion that the redrafting Committee found and adapted 
that standard from the earlier bill, which was the very 
one referred to it for amendment (see the opening para- 
graph of the Report, Appendix infra, p. 32), appellees 
choose to take a2 much more devious and tortuous path 
which, as we show infra, pp. 23-24, does not at all lead to 
the meaning they propound. 


+* Appellees’ cite a number of references to the debates as re- 
portedly making “clear” that “in rewriting the bill the committee 
started with the recently rewritten Davis-Bacon Act.” Appellees 
fail to point out that all of these references are focused simply on 
the “prevailing wages” standard of that Act, with no mention of 
a single minimum versus plural wages problem (see references 
cited in the footnotes on p. 15 of appellees’ brief). 


7 Quoted in Weiner, Briefing and Arguing Federal Appeals 
(1961), p. 173. 
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As indicated in our main brief (pp. 32, 34, fn. 33), 
it is obviously more natural and reasonable to infer that 
the Committee was simply adopting a shorthand expres- 
sion of the earlier bill’s standards of “work of like or 
comparable character” (H.R. 11554, Sec. 9), or “the 
standards for the same class of labor in the same trade 
or industry” (S. 3055, Sec. 8). As also pointed out in 
our main brief (pp. 12-13) there has been unanimity of 
opinion (with the sole exception of appellees’ counsel’s 
peculiar reading) that the “similar work” standard im- 
ports the concept of occupational wages.’* 

Even if appellees had some foundation for their as- 
sumption that the “similar work” standard was derived 
from the “cleared up meaning” of the “ambiguous * * ° 
original phrase” of the Davis-Bacon Act (appellees’ br., 
p. 16, they are plainly mistaken in their assertion that 
the “clearing up” amendment was designed to “make it 
clear” that the original phrase referred only to wages 
paid “on projects of a character similar to the contract 
work” and “was not meant to be one providing for wages 
by crafts” (appellees’ br., p. 16). Such reading of the 
clarifying amendment is garbled and out of context. 
There was no doubt that the original phrase meant to in- 
clude “wages by crafts.”’* The only “doubt” or “am- 
biguity” was whether it meant similar crafts in the lo- 


18 Appellees’ brief advisedly steers clear of comment on the au- 
thorities supporting this meaning, since they include inter alia a 
number of authorities appellees themselves originally introduced 
into this case in the court below apparently in the thought that 
support on other of their contentions might be derived from these 
sources. See e.g. Holland, The Prevailing Minimum Standard of 
the Public Contracts Act (1939), p. 273: comment: The Determina- 
tion of Prevailing Minimum Wages Under the Public Contracts 
Act, 48 Yale L.J. 610, 615, n. $1—quoted in our main brief at pp. 
12-18. See also Reilly, et al, Threat of the Walsh-Healey Act, 
quoted in our main brief, p. 12, and cited in the amicus brief, pp. 
25, 27. 


WHearings before House Labor Committee on H.R, 12, 122, 7005, 
7254 and H.J. Res. 38, 72d Cong., Ist Sess. (January 1932) 109- 
110; Metropolitan Water Dist. v, Whitsett, 215 Cal. 400, 10 P.2d 
751, 757-758. 
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cality generally, including crafts on “projects of dis- 
similar character,” or whether it meant similar crafts 
engaged on similar construction projects only—i.e., not 
whether it meant either “wages by crafts” or wages on 
“similar construction” projects, but whether it meant 
both. The amendment simply made clear that Congress 
meant the combination of both (1) “wages paid to similar 
crafts” (2) on “similar construction” projects. In 
other words, the phrase “on projects of a similar charac- 
ter to the contract work” (which appellees argue was the 
complete restatement of the original phrase “for work 
of a similar nature”) constitutes only one-half of Con- 
gress’ restatement, and only one-half of what the origi- 
nal phrase meant. 


II 
BRIEF AMICUS OF THE CHAMBER OF COMMERCE 
The amicus brief, for the most part, simply adopts or 
elaborates on appellees’ arguments. It adds nothing rele 


vant to the issues in this case that was not available to 
counsel for appellees. The additional matter (of 


*° This is made clear from the Pantex Determination, in the two 
sentences following the one quoted by appellees, on p. 16 of 
their brief: 


* * * The type of work performed by a carpenter, for instance, 
is probably similar in nature on every job. But Congress 
recognized that the wages differed for carpenters and other 
crafts on projects of dissimilar character; hence, the change 
of emphasis by the amendment from the type of work per- 
formed to the character of the project on which the work is 
performed [emphasis added]. 


See re the Determination of Prevailing Wage Rates for Construc- 
tion Work at Panter Ordnance Works, Carson County, Texas; Re- 
port of Hearing Examiner, August 23, 1951, United States Depart- 
ment of Labor. This hearing involved a request that the rates paid 
to workers on public highway work govern wages to be paid laborers 
employed on road work to be constructed in connection with the 
Pantex Ordnance. The request was rejected. 


= S. Rep. 1155, 74th Cong., Ist Sess. (1935) 3. 
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possible pertinence to the disposition of this appeal) in- 
troduced by the amicus brief, and not mentioned in ap- 
pellees’ brief, includes a proposed amendment to the Walsh- 
Healey Rules of Practice “Relating to Determination of 
minimum wages for Separable Groups of Occupations,” 
29 F.R. 11842 (August 19, 1964). This proposed amend- 
ment (together with a copy of our letter to counsel for 
appellees and appellant unions, advising them of its 
publication) is reproduced in the Appendix, infra, pp. 27- 
30. 

As will be noted, the proposal invites interested persons 
to present data, views and argument concerning its terms 
or substance. Sixty days are allowed for this purpose. 
At this time, of course, it is not known whether the 
proposal will be adopted or the form it may take, or 
what consideration of it on this appeal may be deemed 
appropriate. 

The amicus brief, however, charges that the “proposed 
amendment would seek to achieve by rule-making what 
the Court below has said the Secretary may not do under 
the Act” (br., p. 22, fn. 47). This charge, of course, 
we deny. The other criticisms made by the amicus brief 
are all in the form of argument about purely speculative 
and hypothetical potentialities which, we submit, are so 
remote from any issues in this case, or indeed from any 
case likely ever to arise, as to require no answer. 

In addition to the proposed amendment discussed above, 
the amicus brief also cites two unpublished documents 
which are not mentioned in appellees’ brief. We believe 
that these two documents may well be pertinent in their 
full context, and particularly useful in furnishing some 
enlightening background and perspective on the proce 
dural and evidentiary problems in Walsh-Healey Wage 
Determination Proceedings. These two unpublished docu- 
ments are: (1) Chamber of Commerce of the U.S.A. 
Proceedings, Walsh-Healey Briefing Conference, Sept. 26, 
1961 (cited in the amicus brief, p. 5, fn. 5), and (2) 
Morton, Public Contracts and Private Wages, Experi- 
ence under the Walsh-Healey Act 1936-1963 (cited in the 


26 


amicus brief, pp. 10, 11, 12, 25, 28). Since we do not 
know whether these unpublished documents are otherwise 
available to the Court, we are filing with this brief 
three copies of each. 


Respectfully submitted. 


CaRL EARDLEY, 
Of Counsel: Second Assistant to the 
CHARLES DONAHUE, Assistant Attorney General, 


Solicitor of Labor, Davip C. ACHESON, 
BESSIE MARGOLIN, United States Attorney, 
Associate Solicitor, SHERMAN L. CoHN, 


ul ROBERT V. ZENER, 
SyLtv1a S. ELLISON, ‘Ath = 


¢ vA. CLAUSS, Department of Justice, 


Attorneys, : 
Denuvtment of Labor. Washington, D.C. 20530. 


Washington, D.C. 20210. 
September 1964 
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APPENDIX 


29 F.R. 11842 Aug. 19, 1964 

DEPARTMENT OF LABOR 

Division of Public Contracts 
[41 CFR Part 50-203] 


RULES OF PRACTICE RELATING TO DETERMINA- 
TION OF MINIMUM WAGES FOR SEPARABLE 
GROUPS OF JOBS 


Notice of Proposed Rule Making 


Since passage of the Walsh-Healey Act in 1986, it has 
frequently been found necessary to determine separate 
prevailing minimum wages within an industry for sep- 
arable groups of occupations in order to effectuate the 
purposes of the Act. The main purpose of the Act, as 
recently stated by the United States Court of Appeals 
for the District of Columbia Circuit, “was of course to 
make certain that the United States, in contracting for 
materials for its own use, did not patronize firms which 
paid wages lower than those being generally paid in 
the industry.”? or, in the words of the Supreme Court, 
“to obviate the possibility that any part of our tre 
mendous national expenditures would go to forces tending 
to depress wages.” * 

Experience under the Act has shown that determina- 
tion of a single prevailing minimum wage for all workers 
of an industry is often an ineffectual means of promoting 
this statutory purpose. This is particularly evident in 
industries where there is a substantial gap between the 
wage scale prevailing for the bulk of the direct production 
workers and the wage scale prevailing for groups of 
workers engaged in production-connected or auxiliary 
tasks. In recognition of this, the Secretary has deter- 


1 Wirtz v. Baldor Electric Co., 48 Labor Cases, § $1,518. 
2 Perkins v. Lukens Steel, 310 U.S. 113. 
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mined more than a single prevailing minimum when, for 
example. he has found that “the industry recognizes two 
separate and distinct wage classifications and * * * there 
is necessity for the establishment of a double wage 
standard in order to protect the prevailing wage struc- 
ture of the industry” (Uniform and Clothing Industry 
Determination, 6 F.R. 646), or has found that the pre- 
vailing wage scale for the “common labor group” is dis- 
tinctly different from that for skilled workers (Iron and 
Steel Industry Determination, 14 F.R. 4668), or has 
found that the wages paid for certain occupations of rela- 
tively little numerical significance in the industry are 
unrelated to and separable from the minimum wages pre- 
vailing for the rest of the workers who constitute the 
great bulk of employment in the industry (Men’s Neck- 
wear Industry Determination, 2 F.R. 1336; see also Bi- 
taminous Coal Industry Determination, 20 F.R. 8044). 

Usually, in such cases, a primary minimum wage has 
been determined for all workers except specifically desig- 
nated occupations or occupational groups, and a separate 
secondary minimum is determinded for the latter. The 
lower or secondary minimum, though sometimes charac- 
terized as a “tolerance” or “sub-minimum” rate, has, in 
fact, been based on evidence showing that it is the pre- 
vailing minimum wage for the occupational groups cov- 
ered by it. 

Frequently it is not feasible, however, to determine 
different minimums for different occupational groups, and 
in many industries an attempt to determine differential 
minimum rates along occupational lines would cause 
serious administrative difficulties and enforcement prob- 
lems. 

In order that participants in wage determination pro- 
ceedings under the Walsh-Healey Act may be aware of 
the considerations which may justify the determination 
of separate minimums for different occupations or occu- 
pational groups, and under authority in 41 U.S.C. 38, 
I propose to amend 41 CFR 50-203 by renumbering the 
present $5 50-203.18 through 50-203.22, both inclusive, 
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as $§ 50-203.19 through 50-203.28 respectively, and add- 
ing a new §50-203.18 to read as hereinbelow set out. 
Interested persons shall have a period of sixty days after 
publication of this document in the FEDERAL REGISTER 
to present data, views, and argument concerning its terms 
or substance to the Secretary of Labor by correspondence 
directed to him at the United States Department of La- 
bor, 14th and Constitution Avenue NW, Washington, 
D.C., 20210. 
The proposed new § 50-203.18 would read as follows: 


$ 50-208.18 Determination of different prevailing mini- 
mum wages for separable groups of occupations. 


(a) Different prevailing minimum wages may be de- 
termined for separable groups of occupations within an 
industry whenever it is found that the determination of 
more than a single prevailing minimum wage will better 
effectuate the purposes of the Act. In determining 
whether multiple minimums are justified, consideration 
will be given to the characteristics of the particular in- 
dustry’s wage structure and administrative feasibility. 
The following factors are relevant to such a determina- 
tion, although in a particular industry other factors as 
well may be deemed germane: 


(1) Separability of different groups of occupations 
(e.g. whether there are groups of occupations which are 
generally recognized throughout the industry as separate 
and identifiable). 

(2) Differences in wages paid to different groups of 
occupations (e.g. whether there are certain groups of 
occupations encompassing a substantial number of em- 
ployees generally compensated throughout the industry at 
higher wages than other occupations) and the avail- 
ability of evidence on which multiple minimums may be 
determined. 

(3) Differences in relationship of groups of occupa- 
tions to the basic productive process (e.g. direct produc- 
tion jobs as distinguished from production-connected or 
auxiliary jobs). 
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(4) Differences in method of compensating workers in 
different groups of occupations (e.g. where certain groups 
of occupations are paid on an hourly basis while others 
are paid on an incentive or salaried basis). 

(b) Any interested person may suggest the appropri- 
ateness of determining more than one prevailing mini- 
mum wage within an industry. In the past multiple min- 
imums have been determined upon the suggestion of em- 
ployers, unions representing affected employees, and on 
the initiative of the Secretary of Labor in light of the 
evidence developed at the hearing. 

(cr If, in advance of a wage determination hearing, 
the Administrator of the Wage and Hour and Public 
Contracts Divisions believes that two or more prevailing 
minimums may be appropriate for the industry involved, 
separate wage data will be prepared and the possibility 
of determining more than one prevailing minimum will 
be specifically mentioned in the notice of hearing as one 
of the issues to be considered. Since, however, the ap- 
propriateness of more than one minimum may not be- 
come apparent until evidence is introduced at the hearing, 
no interested person is foreclosed from raising the issue 
or from introducing evidence or data by which wage 
differentials may be measured, and the determination will 
be made responsive to such evidence. 


‘Sec. 4, 49 Stat. 2038; 41 U.S.C. 38) 


Signed at Washington, D.C., this 13th day of August 
1964. 


W. WILLARD WIRTZ, 
Secretary of Labor. 


(F.R. Doc. 64-8378; Filed, Aug. 18, 1964; 8:48 a.m. ] 
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August 19, 1964 


Howard C. Westwood, Esquire 
Covington & Burling 

Union Trust Building 
Washington, D. C. 


Michael H. Gottesman, Esquire 
Feller, Bredhoff & Anker 

1001 Connecticut Avenue, N.W. 
Washington, D.C. 


Gentlemen : 


This will confirm our telephone conversation of last Fri- 
day, August 14, in which I advised you of the Secretary 
of Labor’s proposal to amend the Walsh-Healey Rules 
of Practice Relating to Determination of Minimum 
Wages for Separable Groups of Jobs. 


The proposed amendment appears in today’s issue of 


the Federal Register, Volume 29, p. 11842. The amend- 
ment, as published, is identical to the copy I furnished 
you last Friday. 


Very truly yours, 


BESSIE MARGOLIN 
Associate Solicitor 


74TH CONGRESS—2d Session 
HOUSE OF REPRESENTATIVES 
Report No. 2946 


CONDITIONS OF PUBLIC CONTRACTS 


June 5. 1936.—Committed to the Committee of the Whole 
House on the state of the Union and ordered to be printed 


Mr. HEALEY, from the Committee on the Judiciary, 
submitted the following 


REPORT 
{To accompany S. 3055] 


The Committee on the Judiciary, to whom was referred 
the bill ‘S. 3055) to provide conditions for the purchase 
of supplies and the making of contracts, loans, or grants 
by the United States, and for other purposes, after con- 
sideration, report the same favorably to the House with 
amendments with the recommendation that as amended 
the bill do pass. 

The committee amendments are as follows: 


trike out all after the enacting clause and insert in 
lieu thereof the following: [text of statute as passed ]. 


of ° * * 


The object of the bill is to require persons having con- 
tracts with the Government to conform to certain labor 
conditions in the performance of the contracts and thus 
to eliminate the practice under which the Government is 
compelled to deal with sweatshops. 

An investigation conducted at the request of the com- 
mittee has shown that in recent months the requirement 
that Government contracts must go to the lowest bidder, 
regardless of his labor practices, has tended to depress 
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the advance in wages and purchasing power achieved 
during the first 2 years of the administration. Passage 
of this bill will end the present paradoxical and unfair 
situation in which the Government on the one hand urges 
employers to maintain and uphold fair labor standards, 
and on the other hand gives vast orders for supplies and 
construction to the lowest bidder, often a contractor or 
manufacturer whose own labor policies offend all decent 
social standards. 

The provisions of the bill as amended may be sum- 
marized as follows: 


Section 1 provides that public contracts in excess of 
$10,000 shall include stipulations requiring the contrac- 
tor to be a manufacturer or regular dealer in the mate- 
rials for which he is contracting, that he pay not less 
than the prevailing wages for persons employed in the 
industry or similar industries operating in the locality, 
that he permit no person to work in excess of 8 hours in 
any one day or 40 hours in any one week, and that he 
employ no persons under 18 years of age nor any convict 
labor, and also requiring that the contract is not to be 
performed in a plant or under working conditions which 
are unsanitary or unduly hazardous. 

This section is the basic section of the bill. It differs 
from the corresponding section in the Senate bill not only 
in that it sets a definite limit to hours of employment 
and fixes a more definite standard with respect to mini- 
mum wages, but also in that it attempts to eliminate the 
evil of bid brokerage and bid peddling. Evidence received 
by the committee in an extensive series of public hearings 
showed that these practices had developed into a grave 
abuse. Testimony was offered by various purchasing offi- 
cers of the Government showing that many persons who 
were not legitimate dealers nor manufacturers made a 
practice of bidding for Government contracts by sub- 
mitting estimates so low that none of the well-established 
concerns in the field could successfully compete against 
them. These brokers then sublet various portions of the 
contract to sweat shops and substandard factories thus 
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successfully thwarting all attempts by Federal and State 
Governments to insist upon fair labor conditions in the 
performance of public contracts. Moreover, the impact of 
such competition upon legitimate business tends to im- 
pair the wage and hour standards of entire industries. 

The bill as reported by the committee omits several 
features of the Senate bill to which serious objection 
was raised. It has not attempted to regulate conditions 
With respect to loans or grants by agencies of the United 
States or by Federal Reserve banks as did the Senate 
bill nor does it attempt to lay down conditions for persons 
furnishing supplies to public contractors. It was the pur- 
pose of the committee to deal only with Government con- 
tracts, since the Government has already had considerable 
experience with regulation in this field through the 8-hour 
law (act of Aug. 1, 1892, 27 Stat. 340, U. S. C., title 40, 
sees. 321 through 325) and the Bacon-Davis Act, com- 
monly called the prevailing-wage law (act of Mar. 3, 
1931, 46 Stat. 1494, U. S. C. title 40, see. 276(a) as 
amended by Public, No. 403 74th Cong., Aug. 30, 1935, 
49 Stat. 1011). The latter statute refers, however, only 
to construction of public works and public buildings and 
consequently under a decision of the Comptroller General 
construing R. S. 3709 (see 10 Comp. Gen. 294) as re 
quiring that Government contracts be let to the lowest 
responsible bidder on open competitive bidding, it has 
been held that contracting agencies in the absence of 
specific statute had no authority to require that other 
Government contracts contain labor standards. 

Section 2 is the penalty section. Briefly it provides for 
(a) a penalty of a sum equal to the difference between 
the amount required to be paid and that actually paid the 
employee, (b) a penalty in the sum of $10 per day for 
each person employed in violation of the child labor and 
convict labor provisions, (c) a cancelation of contracts for 
a breach of the labor provisions and authority to make 
new purchases or contracts against the account of the 
offending contractor, (d) authority for withholding pen- 
alties from the contract price or recovery of such penal- 
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ties in actions brought in the name of the United States 
and, (e) payment of sums recovered or withheld in this 
way to the employees aggrieved by such violations. 

Section 3 provides machinery whereby a contractor 
found guilty of aggravated offenses against this act may 
be barred from bidding on Government contracts for 3 
years. 

Section 4 designates the Department of Labor as the 
administrative agency and confers necessary powers in 
connection with the enforcement of the act. 

Section 5 makes provision with respect to public hear- 
ings, the compulsory attendance of witnesses and produc- 
tion of evidence, and for findings of fact. 

Section 6 authorizes exceptions to be made from the 
operation of the act in situations where the contracting 
agency finds that the conduct of Government business 
would otherwise be seriously impaired; and authorizes 
setting a penalty for overtime labor in excess of the pre- 
scribed maximum hours. 

Section 7 contains a definition of the word “person.” 

Section 8 preserves the principles of “Buy American” 
and Bacon-Davis Acts, and the labor regulations of the 
Public Works Administration and the Works Progress 
Administration. 

Section 9 excludes from the operation of the act ar- 
ticles usually bought in open market—farm, dairy, and 
nursery products, and transportation and communica- 
tions contracts. 

Section 10 contains a separability clause providing that 
if any provision of the act is declared invalid the others 
will remain in force. 

Section 11 provides that the act is to take effect within 
90 days of the date of approval. 

The bill has been prepared upon the theory that Con- 
gress has power to prescribe conditions in public con- 
tracts. Decisions of the Supreme Court have upheld the 
validity of this theory with regard to State and Federal 
legislation of this character. (See Atkin v. Kansas, 129 
U. S. 207; Ellis v. United States, 206 U. S. 246.) 
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QUESTIONS PRESENTED 
In the opinion of appellees the questions are: 


1. Can the Secretary of Labor, under Sec. 1(b) of the 
Walsh-Healey Act, prescribe for a particular Government 
supply contract a stipulation that the contractor will 
comply with several different rates of minimum wages 
made variously applicable among its ‘‘covered’’ employees 
according to their occupations? 


2. Can he prescribe such a stipulation after having 
given notice of and opportunity for hearing only on the 
question of determining a single minimum to be applicable 
to all of a contractor’s ‘‘covered’’ employees? 


3. Can he justify such a stipulation for the sole reason 
that his fact-gatherers failed to secure for him adequate 
evidence of the minimum rates that would be pertinent to 
determine a single prevailing minimum rate applicable to 
all of a contractor’s ‘‘covered’’ employees? 


4. Can he prescribe a minimum for a group of occupa- 
tions solely on the basis of a BLS tabulation from confi- 
dential data, impeached by probative evidence, without 
reinforcing the tabulation? 
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I. In Interpreting Sec. 1(b) of the Act To Authorize 
a Determination of Different Minimum Wages for 
Different Occupations Among the Work Force of a 
Government Supply Contractor, the Secretary Has 
Erred 


A. The Language of Sec. 1(b) of the Act, as Nor- 
mally Read, Provides for a Single Rate of Mini- 
mum Wages To Be Applicable to a Particular 
Government Contract 


. The Legislative History of Sec. 1(b) of the 
Act Supports Such Normal Reading of the Lan- 
guage 


. The Wage Standard of Sec. 1(b) of the Act 
Does Not Contemplate Multiple Rates of Mini- 
mum Wages for a Particular Government Sup- 
ply Contract 


. Other Provisions of the Act Do Not Imply 
Multiple Rates of Minimum Wages for a Par- 
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STATUTES INVOLVED 


The Walsh-Healey Public Contracts Act, 41 U.S.C. $§ 35- 
45, became law in June 1936. 49 Stat. 2036." 


Sec. 1 of the Act provides that ‘‘any contract’? with an 
agency of the United States ‘‘for the manufacture or fur- 
nishing”’ of supplies shall include specified ‘‘representa- 


1 Most discussion of the Act refers to its statutory scctions rather than 
the sections in the Code; to avoid confusion we use the statutory section 
references, 
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tions and stipulations.’’ The stipulation specified by Sec. 
1(b) is: 


**That all persons employed by the contractor in the 
manufacture or furnishing of the ... supplies... 
used in the performance of the contract will be paid 
. not less than the minimum wages as determined 
by the Secretary of Labor to be the prevailing mini- 
mum wages for persons employed on similar work or 
in the particular or similar industries or groups of 
industries currently operating in the locality ....’’ 


Other subsections of Sec. 1 deal with stipulations as to 
maximum hours, child and convict labor, and safe working 
conditions. 


Sees. 2 to 5 deal with administration and enforcement 
by the Secretary of Labor. 


Section 6 allows the Secretary of Labor to provide, 
among other things, for ‘‘reasonable variations, tolerances, 
and exemptions.”’ 


Sees. 7 to 9 and 11 are not pertinent here. 


See. 10 (this was added by the Fulbright Amendment 
in 1952) provides that the Administrative Procedure Act 
“shall be applicable in the administration of sections 1 to 
5 and 7 to 9’’ of the Act; that ‘‘wage determinations 
under section 1(b) of this Act shall be made on the record 
after opportunity for a hearing’’; and that there may be 
judicial review of a wage determination, under the provi- 
sions of the Administrative Procedure Act, by persons 
adversely affected. 


Sec. 12 provides that stipulations as to minimum wages 
shall apply only to contracts as to which the Secretary 
has previously made a wage determination (i.e., under sec- 
tion 1(b)). 


In Appendix A is the full text of Secs. 1(b), 6 and 10, 
together with relevant provisions of the Administrative 
Procedure Act. 
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COUNTERSTATEMENT OF THE CASE 


The minimum wage stipulation required by Sec. 1(b) 
does not apply to every person in a contractor’s employ, 
but only to those engaged ‘‘in the manufacture or furnish- 
ing of the ... supplies.”’ Such persons, in Walsh-Healey 
parlance, are called ‘‘covered workers.’’? Thus, the wage 
stipulation would not apply to the secretary of the presi- 
dent of a contractor—for example—whose work, ordi- 
narily, would not be connected with production or shipment. 

In making his wage determination under Sec. 1(b)— 
ie., a finding (which must be made on a hearing record) 
of what in fact is the prevailing minimum—the Secretary 
considers evidence of wages being paid only to persons 
who would be ‘‘covered workers’? were their employers 
to be contractors for the furnishing of the supplies in 
question. 

To secure the pertinent evidence of wages being paid, 
the Secretary’s staff prepares a questionnaire to go to 
all establishments in the industry involved asking for the 
wage rates paid to ‘covered workers.’* The questionnaire 
defines that term. Answers are given under a pledge of 
confidential treatment of individual data. The Bureau 
of Labor Statistics (BLS) handles circulation of the ques- 
tionnaire, answers questions raised by its recipients, and 
tabulates the resulting wage data for introduction into 
evidence. 

In the case of the machine tool industry, there had 
never been action under See. 1(b) until this case. Hence, 
by virtue of See. 12, wages of machine tool companies 
contracting with the Government had never been affected 
by the Act. 

In 1960, long before this proceeding was instituted, the 
Seeretary’s staff invited representatives of the machine 
tool industry's trade association, National Machine Tool 
Builders’ Association (NMTBA), and certain labor union 


2 The questionnaire ix described in Wirtz v. Baldor Electric Company, — 
U.S. App. D.C. —, — n. 8, — Pied —, — n. 8 (1963), 
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representatives to discuss a proposed BLS questionnaire 
for the industry. J.A. 48. 58, 66-67. Needless to say, at 
that stage NMTBA was completely unfamiliar with Walsh- 
Healey proceedings. J.A.50, 184, 185. No record was made 
of such discussion; it was purely informal. In September 
1960, a BLS questionnaire was sent to several hundred 
companies that might be in the industry. J.A. 673 Even- 
tually BLS concluded that there were 287 establishments in 
the industry: it received complete answers to the question- 
naire from 275 of them. J.A. 68. 

With the apparent prospect of a Walsh-Healey proceed- 
ing, NMTBA decided to secure the help of a consultant 
experienced in the field; in January 1961 it retained Dr. 
Rudolf Modley. J.A. 77-78. About 100 NMTBA members 
were persuaded to supply NMTBA (confidentially) the 
data they had sent BLS. J.A. 78, 80. Dr. Modley found 
inconsistencies in the data. J.A.78-80. He raised questions 
with BLS.‘ His investigation finally led him to suspect 
that companies were being misled by the definition of 
‘‘eovered workers’’ in the BLS questionnaire. J.A. 178. 

Over the years the Secretary has rendered interpreta- 
tions of ‘‘covered workers’’ gradually expanding the term. 
It has come to include not only employees who work 
directly on the production line but also increasing numbers 
of other workers having functions to perform in connection 
with production or shipment. The Secretary’s rulings are 
codified in a comprehensive definition appearing as Appen- 
dix B hereto. Under it, ‘‘covered workers’’ include, apart 
from production line workers, workers in some twenty 
listed occupations ‘‘connected with’’ production—labora- 
tory technicians, draftsmen, blueprint machine operators, 
tool designers, elevatormen, crane operators, record keep- 


2 By no means all companies in the industry were me mbers of NMTBA; it, 
like most trade associations, doen not have information even as to the identity 
of all companies in the industry. 


4 Dr. Modley was a witness at the procee: ding. When it developed that he 
could not recall the particular dinerepancies he had pointed out to BLS, 
questioning of him along that line was not pursued. J.A, $1, 84-87, 
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ers, inspectors, time study men, ‘‘trouble shooters,’ and 
so on. 

In contrast, the BLS questionnaire used a much narrower 
definition, largely limited to production line workers. The 
definition included only ‘‘all working foremen’’ and other 
workers ‘‘engaged in processing, fabricating, assembling, 
handling or shipping; and janitors working around ma- 
chines while in operation.’? The definition expressly ez- 
cluded all ‘‘other plant workers’’ and all ‘‘office, sales, 
executive, administrative, and professional personnel.’’ 
J.A. 204. As a result about twenty occupations defined in 
the Secretary’s rulings as ‘‘covered*” were excluded under 
the BLS definition. 

Because of his experience in Walsh-Healey proceedings, 
Dr. Modley knew how BLS would present its data. As 
the Unions say, for the Secretary’s determination ‘‘no wage 
is relevant in his calculation except the lowest at each 
plant.’? Unions’ Br. pp. 9-10. BLS makes up a table of 
these lowest rates that is introduced into evidence. It is 
intended that from these lowest rates the Secretary can 
find which figure ‘‘prevails.”” That would be the ‘‘pre- 
vailing minimum.’’ Obviously if the BLS questionnaire’s 
definition of ‘‘covered workers’’ were too narrow, as Dr. 
Modley found, the BLS tabulation would not reflect in 
fact the lowest wage payments to ‘‘covered workers’’ in 
each plant; for, if wages of all ‘‘covered workers’’ were 
not reported, some unreported might be lower. It would 
follow that the figure calculated on the basis of the BLS 
tabulation to be the prevailing lowest rate could not be 
said to be the minimum prevailing in the industry tn fact. 

NMTBA decided, on Dr. Modley’s advice, to send out its 
own questionnaire in July 1961. J.A. 88-90. Despite 
NMTBA’s very limited facilities it was able, within the 
very short time avaliable, to secure responses from 163 
establishments, J.A. 164, 214; these, like the BLS responses, 
were received under a pledge of confidential treatment of 
individual data. The NMTBA questionnaire called for the 
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lowest wage payment to any ‘‘covered worker’’ in each 
establishment. But it defined ‘‘covered workers’’ as that 
term was defined in the Secretary’s rulings, and attached 
for reference a copy of the key ruling. J.A. 167, 210, 213. 

It is important to observe that neither the BLS question- 
naire nor the NMTBA questionnaire called for any infor- 
mation as to the occupations of the employees whose wages 
were reported© 

On August 15, 1961, the Secretary published his notice 
of a proceeding. J.A. 199. It set a date for a hearing 
in early September. It specified as the issues: (1) the 
definition of the industry, (2) ‘‘what are the prevailing 
minimum wages in the industry,”’ (3) the geographic area 
to be covered, and (+) whether special provisions should 
be made for beginners in the industry. J.A. 200. The notice 
also stated that witnesses should be prepared to show the 
number and location of establishments covered by their 
testimony, the number of workers therein, and ‘‘the mini- 
mum wage paid to covered workers.’’ J.A. 201. (Em- 
phasis added.) Information was also invited as to wages 
paid to beginners and as to whether the product-definition 
of the industry should be changed. 

This notice made no reference to and called for no evi- 
dence concerning occupations of workers. 

At the hearing there appeared counsel for the Depart- 
ment of Labor and for the Unions who are appellants 
here. NMTB.A also appeared by counsel on behalf of its 
members (this is in accordance with Departmental prac- 
tice), who included the appellees here or their predecessors 
in interest. 

The only evidence offered by the Department was the 
BLS tabulation of the lowest rate of wages reported in 
cach response to its questionnaire. 

The great bulk of the evidence was brought out by 
NMTBA. It cross-examined Departmental witnesses con- 


* The form of BLS questionnaire appears in J.A, 203-206; of the NMTBA 
questionnaire in J.A. 209-213, 
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cerning the definition of ‘‘covered workers’? and showed 
the error in the BLS definition; it showed that the Depart- 
ment was revising the questionnaire form for use in future 
cases to correct the error; it introduced a tabulation of 
data from responses to its own questionnaire, showing 
that lowest wages were at a level lower than in BLS’s 
tabulation of the data it had gathered, and indicating, of 
course, a lower figure as the prevailing one, J.A. 166; 
and it offered six witnesses representing seven establish- 
ments who testified as to how the BLS questionnaire’s 
definition led to incorrect reporting and to a failure to 
disclose the lowest wages paid by responding companies, 
resulting in overstatement of the reported minimum by 
from 18 to 78 cents an hour. This evidence will be de- 
tailed infra pp. 53-54. In the course of their testimony 
these witnesses referred to blueprint machine operators 
and draftsmen (among others) as illustrative of “‘covered 
workers’? not reported under the BLS definition. 

While a hearing officer presided, under Departmental 
practice he merely certified the record to the Secretary for 
decision. The case was briefed only by NMTBA. 

Four months after the close of the hearing the Secretary 
issued a tentative decision. J.A. 220. He found that 
the NMTBA criticism of the BLS definition of ‘‘covered 
workers’? had ‘‘some merit insofar as blueprint machine 
operators and draftsmen are concerned.’’ J.A. 226. For 
that reason alone—and without making any other findings 
whatsoever as to those two occupations or their relationship 
to other workers—he decided that he would determine two 
rates of minimum wages. One, based on the BLS data, 
would apply to all occupations except the two he found not 
included in those data. The other, based on the NUTBA 
data, would apply to those two occupations. The former 
he fixed at $1.80 an hour; the latter at $1.65 an hour. 

(The tentative decision also found that there was no 
sufficient reason for providing a tolerance under See. 6 
of the Act for beginners. J.A. 228.) 


Ny) 


Exceptions were filed by NMTBA on behalf of all its 
members and individual exceptions were filed by several 
of them. NMTBA argued, among other things, that the 
Act required that the Secretary find the minimum prevail- 
ing among all the ‘‘covered workers’’ and that that mini- 
mum be applied to all of them, and did not permit him 
to find one minimum for some occupations and another 
minimum for others; and that, in any case, singling out 
jast the two occupations was arbitrary. NMTBA Excep- 
tions, pp. 6-13; see also J.A. 248-249. The Unions’ brief 
here, at pp. 11-12, suggests that three of the present appel- 
lees in their individual exceptions did not object to the dual 
determination. But they had left that point to NMTBA 
acting on behalf of all the companies. They, and the others 
who filed individual exceptions, simply made the additional 
point that if two occupations were to have a separate mini- 
mum there were many other covered workers who are paid 
less than blueprint machine operators and draftsmen or 
are considered at the same level and also should have a sep- 
arate minimum. Infra pp. 53-54. 

It was nearly a year and a half after the tentative deci- 
sion before the Secretary issued his final decision of May 
16, 1963. J.A. 251. (We emphasize the extent of that 
delay because of the statement in the Secretary’s brief 
here, at p. 42, that ‘‘industry’s main interest was in de- 
laying the issuance of any determination for as long as 
possible. A new survey would have taken months to com- 
plete ....’’ The fact is that there could easily have been 
a supplemental survey correcting the error in the BLS 
data well within the time it finally took the Secretary to 
decide the case. In circumstances very similar this Court 
was told by the Secretary in Wirtz v. Baldor Electric Com- 
pany that ‘‘an entirely new survey, hearing, etc. ... would 
require approximately nine months.’? —— U.S. App. D.C. 

5 F.2d —— (Supplemental opinion, 1964). 

The Secretary adhered to his dual minimum determina- 

tion ‘‘for the reasons discussed in the tentative decision as 
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well as those discussed in this final decision.”? J.-A. 253. 
The additional reason he gave in his final decision was as 
follows: 


“*At the hearing, NMTBA produced evidence showing 
(1) that some blueprint machine operators and drafts- 
men, commonly paid substantially less than the mini- 
mum wages generally paid to other covered workers, 
were mistakenly excluded from consideration by re- 
spondents to the questionnaire, and (2) that such work- 
ers were employed throughout the industry, but in 
very small number. The record made at the hearings 
did not disclose that other covered employees in ‘sup- 
plementary’ classifications were also erroneously ex- 
cluded from the questionnaire responses, or that more 
than a very small number of blueprint machine oper- 
ators and draftsmen were omitted by reason of the 
industry’s misunderstanding.’”? J.A. 252. (Emphasis 
added.) 


The final decision also insisted that the Department had 
long abandoned its former view that the Act permitted 
only one minimum wage in an industry, and that in any 
case the Act permits determination of prevailing minimum 
wages not only ‘‘in a particular industry’’ but also ‘‘for 
similar work within that industry.”? J.-A. 252-253. 

This ambiguous reference to the ‘‘similar work”’ stand- 
ard for a wage determination is the only reference thereto 
throughout the case. Neither in the notice for the proceed- 
ings nor at the hearing nor in the tentative decision nor 
in any briefs had there been the least intimation that it was 
involved. 

The final decision added to the tentative decision the 
fact finding that only blueprint machine operators and 
draftsmen were excluded from the BLS data and that 
they were only ‘a very small number.” The further fact 
found—i.e., that those two occupations were paid less than 
the wages ‘‘generally’’ paid to others in the industry— 
was apparent. (Parenthetically we note that in the appel- 
lants’ briefs this finding is twisted to say that the two 
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occupations were paid less than any other employees. That 
is not what the Secretary found—and it is obviously un- 
true, as the exceptions filed with him had shown. Infra 
pp. 48, 53-34. 

NMTBA quickly filed a motion for reconsideration— 
rushing to do so because, quite contrary to Sec. 4(¢) of 
the Administrative Procedure Act, 5 U.S.C. § 1003(c), 
the decision was to be effective in only seven days. The 
motion pointed out the egregious error in the view that 
the BLS questionnaire had failed to include only two 
occupations—the error indeed is apparent on the very 
face of the questionnaire—and that there was but a very 
small number of those employees. It also urged that 
there had never been an opportunity to offer evidence on 
the issue of the number of workers in each establishment 
excluded by the BLS questionnaire since that had never 
been treated as pertinent until the final decision. It asked 
that the hearing be reopened. J.A. 256-258: Motion for Re- 
consideration, pp. 5-10. 

It was not until July 11, 1963—well after this lawsuit was 
instituted and on the eve of a hearing on a motion for 
preliminary injunction—that the Secretary served on the 
parties his ruling on NMTBA’s motion for reconsidera- 
tion.” The appellants’ briefs studiously fail to state the 
basis for that ruling. It denied the motion, and refused 
to reopen the hearing, for this reason: 


‘*The fundamental error in the NMTBA motion lies in 
its assumption that the number of such workers was 
the significant reason for determining a separate rate 
for them. The reason for determining a separate 
rate for them was fully stated in the tentative decision, 
where, as NMTBA points out, there is no comment 
concerning their number.”’ J.A. 261. (Emphasis added.) 


Thus, finally the Secretary placed his decision to deter- 
mine wages by occupations on the sole ground that the 


— 


€ The ruling was dated July 1. 
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BLS questionnaire had failed to elicit data as to two oceu- 
pations of ‘‘covered workers.’’ 

That was the only reason given in the tentative decision 
where, the Secretary says, the reason for his action ‘‘was 
fully stated.”” That decision found nothing whatsoever as 
to the work content of the two occupations or how if at all 
they differed in any significant respect from all or any 
other occupations or why their wages should be excluded 
in determining a minimum for all other ‘‘covered workers’’ 
of a government contractor. 


SUMMARY OF ARGUMENT 


I. The Walsh-Healey Act is twenty-eight years old. In 
this case, for the first time in the Act’s history, the Secre- 
tary of Labor has undertaken to prescribe a stipulation 
in a government supply contract to abide by more than 
one rate of minimum wages under Sec. 1(b) of the Act. 
He has determined a ‘‘lowest’? minimum for two occupa- 
tions in the machine tool industry, and a ‘thigh’? minimum 


for all other occupations. 

To justify his action the Secretary necessarily invokes a 
reading of Sec. 1(b) that would give him unlimited discre- 
tion to impose wage groupings among a contractor’s em- 
ployees in any way he sees fit—by occupations or other- 
wise, 

No such sweep of discretion was intended by Congress. 
The legislative history discloses a meticulous concern to 
narrow discretion of the Secretary under Sec. 1(b) so that 
he could not classify employees in a wage determination 
for a given supply contract but could determine only ‘‘the 
figure’’ that would go into the contract as the minimum 
for all covered employees. 

Beginning with Secretary Perkins in an interpretation 
rendered at the outset of the Act, when her intimate con- 
nection with the legislative process was fresh, and un- 
broken in all the succeeding years until this case, adminis- 
trative interpretation has denied the power to determine 
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multiple minima by occupations or groups of occupations 
under See. 1(b) for a particular supply contract. Con- 
gress, well posted on the Act’s administration because of its 
unusual interest in the Act throughout its history, has 
never hinted its disfavor; there has never even been a 
bill introduced to upset the administrative interpretation. 

Secretary Perkins’ interpretation should be adhered to 
now. It is conclusively supported by the legislative his- 
tory and is dictated by the spirit of the Act. 


II. But even were the present Secretary’s interpreta- 
tion of his power correct, his action in this case was invalid. 


A. The prospective government contractors, entitled 
under the Act to notice and hearing, were given not the 
remotest notice of or any hearing on the issue that the 
Secretary ultimately injected and on which his decision 
turned. The notice and the hearing dealt only with the 
question that, throughout the Act’s history, had been the 
decisive one: that is, evidence of the prevailing minimum 
rate of wages. The Secretary, after the record was closed, 
decided that he would deal with evidence of prevailing 
minimum rates of wages by occupations—and refused to 
reopen the record when his action was challenged. 


B. Nor did he make findings or give reasons that justify 
his resort to occupational wage determinations. The only 
reason he gave was the failure of his fact-gatherers to 
provide him with evidence of what in fact was the mini- 
mum rate that prevailed. He admitted their failure but 
sought to patch it up by determining two minima without 
making a single finding or giving a single reason as to 
how or why the occupational classification he adopted re- 
flected the wage structure in the industry or otherwise 
was reasonable for wage purposes. He did not even make 
a finding as to the work content of the two occupations 
subject to the ‘lowest’? minimum or as to how any or all 
other occupations, subject to the “high’? minimum, dif- 
fered from them. 
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C. Furthermore, the evidence he relied on to determine 
the ‘‘high’’ minimum for the bulk of occupations was only 
that disclosed in a BLS tabulation based on confidential 
data. The adequacy of that evidence to show the minimum 
was impeached by ‘‘evidence of probative worth’’ and 
was not reinforced. The impeaching evidence plainly 
showed that the BLS tabulation was not based on wage 
data from all covered workers who would be affected by 
the ‘“‘high’’ minimum that was determined. In the light 
of the impeaching evidence one can only speculate as to 
what the tabulation showed. Wirtz v. Baldor Electric 
Company, U.S. App. D.C. —, F. 2d (1963), 
holds that such a tabulation cannot sustain a wage deter- 
mination under the Act. 


ARGUMENT 


I. IN INTERPRETING SEC. 1(b) OF THE ACT TO AUTHORIZE 
A DETERMINATION OF DIFFERENT MINIMUM WAGES 
FOR DIFFERENT OCCUPATIONS AMONG THE WORK FORCE 
OF A GOVERNMENT SUPPLY CONTRACTOR, THE SECRE- 
TARY HAS ERRED. 

A. THE LANGUAGE OF SEC. 1(b) OF THE ACT, AS NORMALLY BEAD, 
PROVIDES FOR A SINGLE RATE OF MINIMUM WAGES TO BE 
APPLICABLE TO A PARTICULAR GOVERNMENT CONTRACT, 

See. 1(b) of the Act prescribes a stipulation that is to 
go into a particular government contract. The stipula- 
tion is ‘that all persons employed by the contractor’’ in 
the contract work ‘will be paid... not less than the mini- 
mum wages’? determined by the Secretary of Labor to be 
in fact the minimum prevailing in one or another specified 
segment of industry. 

Tho stipulation speaks of ‘tall’? employees of the con- 
tractor in gross. It does not speak in terms of ‘classes’? 
of those employees, And ‘wages’? is one of the words in 
the English language that is plural in form but generally 
singular in meaning unless the context requires otherwise. 
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On this the dictionaries are in agreement.’ On its face, 
then, the stipulation, read as one would normally read 
language in a contract, provides that all the covered work- 
ers employed by a contractor will be paid not less than 
that rate of wages which is determined by the Secretary 
to be the minimum applicable to that contract. 

This is not to say that one cannot read the language 
otherwise. One can read it to say that ‘‘all employees will 
be paid not less than the several rates of wages deter- 
mined by the Secretary.’’ While, literally this would be 
saying that each employee should be paid at several rates 
of pay—which would be impossible—one can imagine that, 
in the light of legislative history, Congress meant that 
each contractor should stipulate that the Secretary would 
have the discretion to make one or more minimum wage 
rates applicable among the contractor’s work force in 
such various ways as he might determine. However the 
legislative history of Sec. 1(b) discloses a very deliberate 
intent not to provide for such discretion in the Secretary 


but to provide for only a single minimum rate to be applied 
to all covered employees under a particular contract. 


B. THE LEGISLATIVE HISTORY OF SEC. 1(b) OF THE ACT SUPPORTS 
SUCH NOEMAL EEADING OF THE LANGUAGE, 


In 1931 Congress adopted the original Davis-Bacon Act. 
only one sentence long, it provided that not less than pre- 
vailing wages ‘‘for work of a similar nature’’ in the local 
community would be paid by persons contracting to con- 
struct government buildings; dispute ‘‘as to what are the 


7 Black's Law Dictionary doen not show the singular form, ‘‘wage,’’ os a 
noun; it defines ‘‘wagen’’ an ‘A compensation given to a hired person for 
bin or her services, 2.07? 3d ed, 1933, p. 1426; 4th ed. 1951, pp. 1750-51. 
Bouvier’s Law Dictionary states that ‘‘wage’? in a verb and ‘but little 
used’’s the avun ‘‘wagen’’ is defined ax ‘4A compensation given to a hired 
wernon for hin or her wervicen.’’ 3d rev. 1914, p. 3417. In aecord: Webster's 
New International Dictionary Unabridged 2297-8 (Int ed. 1909), 2863 (2d 
ed, 1924), 286% (1957 revision): ‘‘Wagen: ... Pay given for labor. ° * ® 
Wage: ... That which in pledged or paid for work or other nervicen; hire; 
pay ;—now ehiefly in the pl, See wagen.’’ Funk & Wagnalls New Standard 
Dictionary of the English Language 2668 (1946 ed.): ‘4 Wage... Payment 
for servieen rendered ... 5 hire, usually in the plural, often construed as 
singular.’’ 
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prevailing rates of wages for work of a similar nature’’ 
was to be determined by the Secretary of Labor. <Act of 
March 3, 1931, 46 Stat. 1494. 

It soon became evident that the Act was very fuzzily 
drafted. Also there was mounting doubt of its constitu- 
tionality because of its indefiniteness.* 

Serious efforts to amend the Act began almost at once. 
Finally, in 1935, after a thorough inquiry by the Senate 
Committee on Education and Labor, it was completely re- 
written and amended to its present form. 49 Stat. 1011; 
40 U.S.C. §§ 276a-276a-6. 

An important defect in the fuzzy 1931 language was 
explained by the Committee as follows: 

‘‘In some communities the pattern of wages is not 
easily ascertainable for wages in the same craft fre- 
quently vary according to the type of construction. 
The only standard of ‘prevailing’ in the Bacon-Davis 
Act is ‘work of a similar nature,’ which is productive 
of some doubt as to whether the statute refers to 


wages in the same craft, or wages paid on similar 
construction.’”® 


To meet this problem Congress, in rewriting the Act, pro- 
vided that public works construction contracts shall con- 
tain ‘‘a provision stating the minimum wages to be paid 
various classes of laborers and mechanics’’ which shall be 
determined by the Secretary of Labor ‘‘to be prevailing 
for the corresponding classes of laborers and mechanics 
employed on projects of a character similar to the con- 
tract work’’ in the local community. 40 U.S.C. § 276a. 


8 A number of State decisions, following the lead of Connally v. General Con- 
struction Co., 269 U.S. 385 (1926), invalidated State laws regulating wages 
paid by government contractors on the ground that the statutes lacked suf- 
ficiently definite standards to comport with the due process guarantee of the 
Fodern] Constitution. Mayhew v, Nelson, 346 Tl, 381, 178 N.E. 921 (1931); 
State y. Jay J. Garfield Buildings, 39 Ariz, 45, 3 P.2d 983 (1931); State v. 
Blaser, 138 Kan, 447, 26 P.2d 594 (1933); Commonwealth v. Daniel O'Con- 
nell’s Sons, 281 Masa, 403, 183 N.E, 839 (1933), The Mayhew case involved a 
xtatute in which the wage standard was virtually identical to that of the 1931 
Davis-Bacon Act. 

9S. Rep, No. 332, Part 2, 74th Cong., Ist Seas, 5 (1935). (Emphasis 
added.) Sce also 8. Rop, No. 1155, 74th Cong,, lat Sess, 3° (1935) ; H.R. 
Rep. No, 1756, id., at 3 (1935). 
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This cleared up the ambiguity. The original phrase, 
wages paid ‘‘for work of a similar nature,’’ was restated 
to make it clear that Congress was referring to wages 
paid ‘ton projects of a character similar to the contract 
work.*’ That phrase was not meant to be the one provid- 
ing for wages by crafts (occupational wages were pro- 
vided for by the phrase, ‘‘various classes of laborers and 
mechanics”*): rather the phrase meant that the wage deter- 
mination was to be made on the basis of wages ‘‘paid on 
similar construction’? projects. As later noted in a De- 
partment of Labor Davis-Bacon Act case, this language 
meant that the prevailing rates were ‘‘to be determined 
on the basis of the type of the project rather than the type 
of duties performed by the workman.’’ (Emphasis 
added.)*° 

This clarification was to have particular significance in 
the framing of the Walsh-Healey Act soon thereafter, as 
we shall see infra pp. 25-27, and has a direct bearing on 
the question involved in the present case. 

In the meantime there had appeared another kind of 
wage regulation by the Federal government, wage regula- 
tion of all industry under N.R.A. It had a short and un- 
happy life. Its demise, with Schechter Poultry Corp. v. 
United States, 295 U.S. 495 (1935), decided just as Con- 
gress was rewriting the Davis-Bacon Act in 1935, led 
Congress to adopt the Walsh-Healey Act for government 
supply contracts. After a stormy legislative history Con- 
gress finally decided to draft the Walsh-Healey Act by 
taking the then recently formulated language of the Davis- 
Bacon Act as its point of reference. 

N.R.A. had been a completely novel experiment. Its 
basic characteristic was delegation of power to the Execu- 
tive branch to meet the exigencies of individual industries. 
One of its fundamental features was provision for mini- 


10 Quoted from the decision of a Davi»-Bacon ease in Tyson, Prevailing 
Wage Determinations in the Construction Industry: Some Legal Aspects, 
1952 Wis. L. Bev. 440, 454 (1952). The author was then the Solicitor of 
the Department of Labor. 
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mum wage regulation through industry labor codes, ap- 
proved or imposed by the President. 

The various labor codes that were adopted presented 
a bewildering diversity of treatment of the minimum wage 
problem in various industries, ranging all the way from 
the establishment only of the so-called basic minimum to 
the prescribing of minima for each occupation in an 
industry. 

Soon this broadly discretionary regulation met with 
vigorous opposition. Administration of the labor codes 
had become a real mess. There were many thoughtful 
people who were first troubled and then repelled by the 
impossibility of the governmental task that had been 
undertaken" and by the extent to which governmental 
power had been handed away by the legislative branch. 
In May 1935, when the N.I.R.A. was invalidated by the 
Supreme Court, with special emphasis on the sweeping 
delegation of power it had attempted, ‘‘liberal’’ as well as 
‘conservative’? judges joined unanimously in the deci- 
sion—including even the tolerant Mr. Justice Cardozo.” 

With the end of the N.R.A. labor codes, a bill was drafted 
by Secretary of Labor Perkins’** empowering the President 
to determine the minimum wages to be paid by Federal 
government supply contractors to such classes of their 
emplovees as the President might specify. Senator Walsh 
introduced it in the Senate. After but one day of Com- 
mittee hearings,‘ and amendment by the Committee, the 
Senate acted in August 1935. 79 Cong. Rec. 12896. 


11 See, e.g., Schlesinger, The Coming of the New Deal, 120-121 (1958); 
Frances Perkins, The Roosevelt I Knew, 246-254 (1946). 


12 Compare Cardozo, J., dissenting in Panama Refining Co. v. Ryan, 293 
U.S. 388, 433 (1935), with Cardozo, J., concurring in Schechter Poultry 
Corp. v. United States, 295 U.S. 495, 551 (1935). 


13 Frances Perkins, The Roosevelt I Knew, 248-249 (1946); see Elizabeth 
Brandeis, ‘‘Organized Labor and Protective Legislation’? in Derber and 
Young (Eds.), Labor and the New Deal 208-209 (1957). 


14 Hearing before Senate Committee on Education and Labor on S. 3055, 
Government Purchases and Contracts, 74th Cong., Ist Seas, (1935). 
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In the Honse, after very brief initial hearings on the 
Senate Dill.° the process slowed. Serious protest had 
appeared—not a little of it from within the Administra- 
tion itself. Finally in the spring of 1936 Representative 
Healey introduced a new bill in the House which departed 
considerably from the Senate bill. It empowered the 
Secretary of Labor to determine the minimum wages to 
be paid by government supply contractors to such classes 
of their employees as the Secretary might specify, but so 
wrote the standards to guide the Secretary as to attempt 
to ease antipathy to ‘‘delegation running riot.’° Re- 
opened hearings were held by the House Committee on the 
Senate bill and the Healey bill together.” 

As the House hearings proceeded witnesses elaborated 
fears. The Healey bill was still too broad and loose. 
Strong objection was directed to the authorization to deter- 
mine a contractor’s minimum wages by crafts or occupa- 
tions if the Secretaray of Labor desired. Representatives 
of manufacturers especially argued the dangers of such 
power.* As one of them put it, to get at the evil aimed 
at it was quite unnecessary to empower the Secretary to 
regulate wages all the way up the wage scale; fixing the 
minimum in the wage scale would suffice.’® 

15 Hearing before House Committee on the Judiciary on 8. 3055, Conditions 


of Government Contracts, 74th Cong., Ist Sess. (1935). The text of the 
Senate bill is printed at pp. 1-7. 


16See Cardozo, J. in Scheehter Poultry Corp. v. United States, 295 U.S. 


495, 551, 553 (1935). 


17 Hearing before a Subcommittee of the House Committce on the Judiciary 
on H.R. 11554, Serial 12, Part 2 (Serial 12, Part 1, Hearing on S. 3055), 
Conditions of Government Contracts, 74th Cong., 2d Sess, (1936), The text 
of the Healey bill is printed at pp. 121-124. 


1% E.g., ‘* (T]he wording... might be interpreted to mean that the Depart- 
ment of Labor is authorized to define and fix minimum rates of pay for 
each class of industria] labor,’’ Hearing, id. at 328; ‘‘[A]nyone who has 
studied the proposal must see that, under it, the Seerctary of Labor has the 
virtual power to dictate not only a minimum wage but a minimum for each 
class of work as well,’’ id. at 254. 


19 The speaker was John Gall for the National Association of Manufacturers: 
“*T think it clear from what the Seeretary of Labor maid here that she 
contemplates... the fixing of wages above the minimum, that is, in all 
classes of labor in a plant, and I agree that that is the correct legal interpre- 
tation of what may happen.... IL submit the inquiry whether, in order to 
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When the witness made that point, one of the Committee 
members noted the well known fact that fixing the mini- 
mum, ‘“‘like the bottom rung of a ladder, affects all of the 
rates above it... .’%° Even the Solicitor General (then 
Mr. Stanley Reed) had pointed out to the House Commit- 
tee the problems presented by the N.R.A. codes with their 
regulation ‘‘for different strata of labor.” The War 
Department warned against the impracticality of regulation 
by ‘‘classes of labor.’”* 

At the same time Secretary Perkins fought for discre- 
tion to determine wages by ‘‘classes’’ of employees. She 
pointed out that, whereas under the Davis-Bacon Act 
wages were determined for ‘‘every classification of work,”’ 
there would be no attempt under the Healey bill ‘‘to fix 
every type of wages’’ but most likely the minima only 
‘for certain classes.”’ Indeed she sought to lend assur- 
ance by reminding the Committee that under N.R.A. the 
wage regulation for most industries had fixed only the 
so-called basic minimum, though she recognized that some 
of the labor codes had fixed minima ‘‘in the upper 
brackets.’ ** 

But this did not satisfy the Committee. It and the 
country had had enough of the kind of broad discretion- 
ary power that permitted a government official to deter- 
mine whether wage regulation would be simple or complex. 

Hence the Committee wrote a completely new bill, and 
reported it as a Committee amendment; it was adopted by 
iia sah lal te Ree TE 
reach the sweatshop conditions, if that is what we are talking about, it is 
necessary to fix wages all the way up into the higher brackets, or whether 
this bill should not be confined to the prevention of sweatshop conditions by 
attention only to the minimum wage for the lowest paid class of labor. .. Rone 
Id, at 456, Mr. Gall’s written statement renewed the objection, stating that 
the question was ‘fwhether the legislation proposed is not far broader than 


ix necessary in order to correct the primary evils aimed at.’ Id, at 483. 
(Emphasis added.) 


20 Mr, Duffy of New York, id. at 456, 


21 Hearing before the House Committee on the Judiciary on S. 3055, Con- 
ditions of Government Contracts, 74th Cong., Ist Seas, 10-11 (1935). 


29 Hearing before a Subcommittee of the House Committee on the Judiciary 
on H.R, 11554 and 8, 3055, 74th Cong,, 2d Sess, 167 (1936), 


23 Jd. at 295, 230; and sce 223 ¢f passim, 
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the House in June 1936.*% The Senate accepted the House 
bill without debate.= So the Walsh-Healey Act became 
law. 

As was made clear in the House debates, in rewriting 
the bill the Committee started with the recently rewritten 
Davis-Bacon Act.* But that measure was designed for 
the single construction industry with its stable and well 
defined crafts. In adapting it so as to provide suitable 
regulation for the complete span of industry, each seg- 
ment of which sooner or later might be involved in gov- 
ernment supply contracting, the Committee made very im- 
portant modifications in the Davis-Bacon type of regula- 
tion. It relied on the Davis-Bacon Act, and experience 
under it, as an earnest that the Secretary feasibly could 
determine ‘‘prevailing’’ wages.” But it narrowed Davis- 
Bacon’s ‘prevailing’? wages to ‘‘prevailing minimum’’ 
wages. And it completely eliminated Davis-Bacon’s pro- 
vision for wages for ‘‘classes’’ of employees, providing 


instead that the minimum would apply to ‘‘all’’ employees 


of the contractor. 

In opening formal debate in the House, Representative 
Healey, in charge of the measure, took pains to allay fears 
that anything like the N.R.A. pattern could be brought 
about for government contractors; most pointedly he as- 
sured his colleagues that the bill provided only for a single 
minimum wage figure to be determined for a given con- 
tractor. He said: 

‘‘We have had a great deal of talk about this bill 
being a small N.R.A. bill for Government contracts. 
This is absolutely not the truth. This bill does not 
set the standard for minimum wages by reference to 
the codes that obtained under N.R.A., but definitely 
sets it as the prevailing minimum wage for similar 
work or in the industries operating in the locality in 

2% HB. Rep. No, 2946 on 8, 3055, 74th Cong., 2d Senn, (1936); 80 Cong. 
Bee. 10001-10026, 

2280 Cong. Ree, 10528. 

26%) Cong. Ree. 10004, 10008, 10009, 10010, 10011, 10016-17, 10025, 

2 E.g., 80 Cong. Bee. 10003 (Mr. Healey), 10004 (Mr. Walter). 
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which the contract is to be performed. The bill merely 
provides for a proper determination by the Secretary 
of Labor with respect to such prevailing wage. After 
that determination has been made the figure will be 
included in the stipulations in these contracts.’’ 80 
Cong. Ree. 10002. (Emphasis added.) 


Throughout the debate in the House members referred to 
the proposal as one for determining the ‘‘rate of wages’’ 
or ‘‘wage’’ to apply to a contract. 

The legislative history, then, reflected a genuine concern, 
as a matter of sensible government, about too broad dele- 
gation of power. This concern had been sharpened by a 
most disillusioning experience with the N.R.A. discretion- 
ary labor codes. And in particular the history reflected a 
response to the view that it would meet the evil aimed at 
if the power delegated were limited to establishing a floor 
for a contractor’s wage scale. For the evil aimed at was 
only the subminimum shop. The House Committee opened 
discussion in its report with this statement: 


“The object of the bill is to require persons having 
contracts with the Government to conform to certain 
labor conditions in the performance of the contracts 
and thus to eliminate the practice under which the 
Government is compelled to deal with sweatshops.’’ 
H.R. Rep. No. 2946, 74th Cong., 2d Sess. 4 (1936). 


28 The entire formal debate occurred in one day, 80 Cong. Ree. 10001- 
10026, In the debates, after Mr. Healey's opening explanation, there was a 
total of 26 references to the wage standard of the bill, In 21 of these 
references the speaker used a word or term—i.e.. ‘*wage’’, ‘trate of wage’’ 
or ‘‘rate of wages’’—making it clear that he regarded the standard as pro- 
viding for a single minimum rate for all of a contractor's employees: at 
10002 (Healey, 2 references) ; at 10003 (Cooper; Healey, 3 references); at 
10004 (Hancock, 4 references of 5; Walter: Duffy); at 10007 (Gifford; 
Wadsworth) ; at 10008 (Citron); at 10023 (Biermann, 3 references; Healey, 
3 references), The other five of the 26 references were ambiguous: at 10003 
(Hancock); at 10004 (Hancock, 1 reference of 5); at 10006 (Michener) ; at 
10012 (Sirovich); at 10019 (Hancock), The word ‘* wages’? was used in the 
course of the debates in five or six other instanees in purely generic references 
to ‘minimum wages’ or ‘‘ prevailing wages’ (¢.9., Healey 's use of ‘¢ minimum 
wages’’, at 10002-3, or where the use was plural in context, as ‘tthe possibility 
... Of the Secretary of Labor fixing wages’’ (Walter at 10004; sce also 
Michener's plural use of ‘*minimum-wage rates’’ at 10006), 


29 Thin passage was quoted by the Supreme Court in Perkins v. Lukens 
Steel Co., 310 U.S, 113, 128 (1940). See also ita quotation by this Court 
in Mitchell v, Covington Mills, 97 U.S. App. D.C, 165, 167, 229 F.2d 506, 
508 (1955). 


DD) 


The same thought was emphasized by proponents of the 
bill in the House debates.*° 

The appellants attempt to give this history a different 
reading. Their attempt is based entirely upon a mistake 
of fact. 

The appellants have said that the bill adopted by the 
Senate in August 1935 and the first Healey bill in the 
House made it mandatory that wages be determined by 
occupations of employees. The bill rewritten by the House 
Committee, they say, in eliminating reference to classes 
of employees, simply meant to leave it to the discretion 
of the Secretary of Labor to determine wages by occupa- 
tions of employees. 

But this is quite wrong. The Senate bill and the first 
Healey bill in the House did not make occupational wage- 
fixing mandatory. The key language was the same in both 
bills: they both provided that the government contract 
should provide that the contractor would pay its employees 


“in classes of employment described specifically or by 
reference in the invitation to bid, while engaged in 
the .. - production or furnishing of . . . supplies . . . in 
connection with... the... contract... not less than 
such minimum rates of pay . _ as shall be designated 
hae ad or by reference i in the mvitation to bid 


This language left it to the discretion of the governmental 
authority whether the invitation to bid would specify as 
‘‘classes’’ of workers subject to minimum wages (a) ‘‘all’’ 
of a contractor’s employees subject to a single designated 
rate, or (b) broad groupings—such as skilled and un- 
skilled—subject to different rates, or (c) each craft or 
occupation subject to a separate rate for each. Indeed 
Secretary Perkins, in her House testimony, argued that 
under such langauge she did not intend to fix wages for 

2 8 Cong. Ree, 9255-9256, 10002, 10005, 10008-10009, 10016, 10025. 

21 Asx we have pointed out, supra p, 18, nn. 15, 17, the text of the bill 


adopted by the Senate is printed at pp. 1-7 of the 1935 House hearings, 
and of the Healey bill at pp. 121-124 of the 1936 House hearings. 
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occupations as is done under the Davis-Bacon Act. Supra 
p. 19. It is quote likely that had such language been 
adopted there would have been many industries for which 
the Secretary would have treated ‘‘all’’ of a contractor’s 
employees as a single class, subject to a single minimum. 
But in the bill rewritten by the House Committee and 
finally adopted, wherein all reference to ‘‘classes’” was 
carefully eliminated, and the phrase ‘‘all persons em- 
ployed by the contractor’’ used, Congress itself deter- 
mined that ‘‘all’’ of a contractor’s employees would be 
treated as a single class. 

This is just about as clear as legislative history could 
make it. And that is precisely what Representative Healey 
said when he explained to his colleagues on the House floor 
at the opening of debate that the Secretary would deter- 
mine ‘‘the prevailing minimum wage’’ and that that would 
be ‘‘the figure’’ that would go into the contracts for which 
the Secretary had made a determination. Supra pp. 20-21. 


C. THE WAGE STANDARD OF SEC. 1(b) OF THE ACT DOES NOT 
CONTEMPLATE MULTIPLE BATES OF MINIMUM WAGES FOR 4 
PARTICULAR GOVERNMENT SUPPLY CONTRACT. 


The latter part of Sec. 1(b) sets forth the standard that 
is to govern the Secretary of Labor in determining what 
in fact is the pertinent prevailing minimum. That minimum 
is what he finds to be 


“the prevailing minimum wages for persons employed 
on similar work or in the particular or similar indus- 
tries or groups of industries currently operating in 
the locality ....”’ 


The appellants have argued that there is something in 
this standard that necessarily implies discretion to fix 
multiple minima. 

Broadly speaking, there are two alternative standards. 
One is the prevailing minimum wages for persons em- 
ployed ‘‘on similar work.” The other is the prevailing 
minimum wages for persons employed ‘‘in the particular 
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or similar industries or groups of industries.’’? The latter 
of the two standards has two subdivisions, (a) the par- 
ticular or similar industries, and (b) groups of indus- 
tries—but the latter subdivision, groups of industries, ap- 
parently has not been used.* 

As to the ‘particular or similar industries’’ standard, 
if plurality of minimum wages for a particular contractor 
is implied, the Secretary’s authority is untrammeled. He 
could devise any wage pattern that statistical ingenuity 
might formulate from the raw data as to wages paid in 
the contractor’s industry (or similar industries). He 
could make minimum wage distinctions based on crafts, 
skills, seniority, size of plant, unionization, rate of produc- 
tion, degree of automation, office- or shop-status, type of 
wages (t.e., salary or hourly pay or piece work), segments 
of the manufacturing process, or anything else that he 
might find to be ‘‘significant’’? in a mass of raw wage 
data. His power in this way completely to revise wage 
structures, practices and levels throughout industry would 
be staggering in its implications. Such a sweeping dele- 
gation of authority is flatly inconsistent with the over- 
riding purpose of a Congress that was primarily con- 
cerned with narrowing discretion and getting away from 
delegation of authority ‘‘running riot’’ that had brought 
N.R.A. labor codes into odium. 

As to the former of the two standards—the standard of 
wages to persons employed ‘‘on similar work’’—the appel- 
lants say that it means the wages to persons employed 
‘‘in similar crafts or occupations.’? As we see it the 
Secretary did not effectively invoke this standard in this 
case. Supra p. 9 and infra pp. 44-45. Nonetheless we 
discuss it. 

The appellants’ reading of this standard leads to in- 
soluble difficulty. This Court has already held that ‘‘on 


22 Except as it wa» invoked an the means for effecting the routine applica- 
tion of the Fair Labor Standards Act minimum wage figure to government 
supply contractorn, 26 F.i, 9043 (1961); 29 F.K. $575 (1964); 41 C.P.R. 
§ 50-202.2. 
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similar work’’ is not modified by “currently operating in 
the locality,”’ the phrase at the end of the Act’s statement 
of the standards.** Even more clearly the ‘‘on similar 
work’’ standard does not say ‘‘on similar work in the con- 
tractor’s industry.’’ (The statute says ‘‘on similar work 
or in the particular’’ industry.) Therefore if the phrase 
means ‘‘in similar crafts or occupations’’ it means similar 
crafts or occupations wherever those crafts or occupations 
exist. To find what in fact are the wage minima prevail- 
ing therein the Secretary could, and might even be required 
to, consider evidence of wages by craft or occupational 
lines all the way across the industrial spectrum throughout 
the country. Thus the way would be open to going the 
N.R.A. one better and creating seriously artificial and 
complex molds by administrative action. 

The fact is that the language, ‘‘on similar work,” has 
a very plain origin that negates fixing wages by crafts or 
occupations. It was taken from the 1935 Davis-Bacon Act 
that we referred to at the outset of our discussion of the 
legislative history. Supra p. 14. The fuzzily drafted 
Davis-Bacon Act of 1931 contained the phrase, wages “‘for 
work of a similar nature.’ Supra p. 15. The Senate 
Committee in 1935 pointed out that this phrase was of 
doubtful meaning; it was not clear whether it meant 
“‘wages in the same craft, or wages paid on similar con- 
struction.’? Supra p. 15. That led to the amendment to 
the Davis-Bacon Act in 1935 just as consideration of the 
Walsh-Healey Act was beginning. The amended language 
provided for craft treatment by use of the phrase, ‘classes 
of laborers and mechanics.’’ It provided for looking to 
wages paid on similar construction as the basis for the 
wage determination by restating the phrase, wages ‘‘for 
work of a similar nature,’’ so as to read, wages ‘‘on proj- 
ects of a character similar to the contract work.’? Supra pp. 
15-16. In adapting the Davis-Bacon Act to provide feasible 
regulation for a potentially infinite variety of government 
supply contractors, the House Committee simply shortened 


33 Mitchell v. Covington Mills, 97 U.S. App, D.C. 165, 229 F.2d 506 (1955). 
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the latter phrase—striking out as unnecessary the words 
‘projects of a character’? and the words ‘‘the contract”’ 
and leaving the words ‘ton... similar... work.’ 

Thus the first of the two alternative standards in the 
Act, ‘ton similar work,’’ means on work similar to the 
contract project: it does not mean in similar occupations. 

The minimum wage determination is, then, to be based 
on either (a) the minimum prevailing on work similar to 
the contractor's project or (b) the minimum prevailing 
in the contractor's industry (or similar industries). 

Obviously, in given circumstances, the latter standard 
(the contractor’s industry) might be so broad in relation 
to some very limited or specialized contract work that it 
would be more appropriate to determine the minimum on 
the basis of the minimum prevailing among wages paid 
on work similar to the contract work than to look to all 
the wages in the contractor’s industry. Or there might 
be some cases, especially where there is a new kind of 
product not produced in any single well defined industry, 
where the fair thing would be to look to the minimum pre- 
vailing among wages paid on work similar to the contract 
work without regard to the bounds of a particular indus- 
try. In either of these two circumstances the ‘‘industry’’ 
standard conceivably could be inadequate to achieve the 
purposes of the Act, but the ‘‘similar work” standard 
would fit precisely. 

24 The appellants’ attempted reading of ‘‘on similar work’’ leads to pre- 
cimely the same kind of ambiguity and controversy that plagued the effort 
to administer the fuzzy language of the 1931 Davis-Bacon Act. As we have 
shown, supra pp. 24-25, the phrase is not limited, either by ‘‘locality’’ or by 
‘Sindustry.’? So, on the appellants’ reading, it would mean occupations or 
crafts acroms industry lines. But the Secretary in this case spoke of it 
as referring to occupations within the contractor’s industry (not explaining 
how be found the limitation). Supra p. 9. This was the very controversy 
that led the Senate Committee in 1925 to straighten out the wording of the 
Daris-Baron Act. Supra pp. 14-15. It does little credit to the skill of the 
draftsmen in the House, formulating the Walsh-Healey language just a few 
months later and admittedly focusing sharply on the Davis-Bacon Act and 
on experience under it, to assume that they ignored what led to the rewriting 
of the Davis-Bacon Act and, in a statute for all industries and with far more 
serious consequences, meant to introduce exactly the same ambiguity and con- 
troversy that they had just eliminated from the construction industry, Obvi- 
ously that is not what they intended, They intended that ‘‘on similar work’’ 


would be a shorthand for the phrase in the Davis-Bucon Act adopted the year 
before that cleared up the ambiguity und eliminated the controverny, 
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This reading of the phrase accords with the legislative 
history, reflects the admitted model of the Davis-Bacon Act 
language, ties in with the normal reading of the language 
of the Act, and avoids the sweeping delegation of power 
to impose complicated wage structures that had been the 
bane of the N.R.A. wage codes. 


D. OTHER PROVISIONS OF THE ACT DO NOT IMPLY MULTIPLE 
RATES OF MINIMUM WAGES FOR A PARTICULAR GOVEENMENT 
SUPPLY CONTRACT. 


There is a faint suggestion in the Secretary’s brief (p. 
13) that the use of the phrase ‘‘minimum rates of pay’’ 
in the second and third sentences of Sec. 6 of the Act 
means that Congress must have intended in Sec. 1(b) to 
authorize the Secretary to determine for a given con- 
tractor several minima rather than a single minimum 
rate. 

The suggestion is ill founded. Sec. 6 itself provides for 
wage tolerances (we discuss the provision for tolerances 
infra pp. 28-32) and for overtime rates of pay. Thus, in 
addition to the Sec. 1(b) minimum for a contractor, there 
can be and in some cases there are other rates. Conse- 
quently it was necessary to speak in the plural in Sec. 6, 
where broad provision is made for modifications, exemp- 
tions, ete., since that provision was meant to apply with 
respect to all rates established under the Act, and not just 
to the rate established under See. 1(b).* 


E. PRIOR ADMINISTRATIVE INTERPRETATION HAS ALWAYS 
DENIED POWER TO FIX MULTIPLE MINIMA FOR A PARTIC- 
ULAR GOVERNMENT SUPPLY CONTRACT UNDER SEC, 1(b) OF 
THE ACT (AS DISTINGUISHED FROM SEC. ©). 


Though the Act is now twenty-eight years old, and has 
been applied administratively in a great variety of cases, 
this is the only case where the Secretary has sought to re- 


35 The Secretary's brief, at the same page, also states that Sec, 12 uses 
the plural ‘‘minimum wages.’’ But the term **wages’’ is plural only in 
form; usually it is singular in meaning. Supra pp. 13-14, In any case, See, 12 
is spenking broadly of all ‘*industries*’ to which the Secretary may apply 
the wage regulation of the Act; in that context the plural is to be expected, 


2s 
quire, under Sec. 1(b), a stipulation to maintain more than 
a single minimum wage in a particular supply contract. 
The power to do so has been denied by the Secretary since 
the earliest days of the Act. 

In almost the first Walsh-Healey case Secretary Per- 
kins. her peculiarly intimate contact with the legislative 
process still fresh, was asked by labor unions to fix differ- 
ent minimum wages for different occupations of the em- 
ployees of hat and cap manufacturers. She explicitly de- 
nied her power to do so, stating that her Solicitor’s Office 
had advised her ‘‘that the act authorizes the fixing of only 
one minimum wage in an industry and does not permit the 
establishment of occupational minima.’’ Men’s Hat and 
Cap Industry, 2 F.R. 1335 (July 30, 1937). 

The Secretary’s brief here candidly states that ‘‘Secre- 
tary Perkins concededly adhered verbally to this interpre- 
tation during her tenure in office’’ (Sec. Br., p. 17) but 
insists that she departed from it in practice. 

The alleged departures are the few cases where Secre- 
tary Perkins provided for a tolerance under Sec. 6 of the 
Act for certain workers specified by occupations. In a case 
or two subsequent Secretaries have done the same thing; 
and in one case an exemption under Sec. 6, instead of a 
tolerance was provided for such workers. 

There have been only six of these cases—and for the last 
fifteen years there has not been a single case instituting a 
tolerance of this kind.* They are the only cases relied on 


% The six cases are: 


(1) Men’s Neekwear Industry, 2 F-R. 1336 (1937). 

(2) Men’s Hat and Cap Industry, 3 F.R. 224 (1938). 

(2) Uniform and Clothing Industry (Suit and Coat), 6 F.R. 646 (1941). 

(4) Uniform and Clothing Industry (Leather and Sheep-Lined Jackets, etc. 
and Wool Trousers), 13 F.B. 7352 (1948). These were actually two cases 
in one proceeding. The Seeretary’s opinion in the case refers to each of 
the two branches as a separate ‘‘Industry.’’ The Secretary’s brief, at pp. 
22-23, cites the cane both as ‘‘Heavy Outerwear Industry’’ and as ‘‘ Wool 
Trousers Industry,’’ and at p. 27 n. 22 and p, 28 cites it as ‘*Leather and 
Sheep-Lined Jackets’! ete. 

(5) Iron and Steel Industry, 14 F.R. 4668 (1949). 

(6) Bituminous Coal Industry, Proposed Determination, 20 F.R. 5690, 
Final Determination, 20 F.B. $044 (1955) (the exemption case). 

The Unions’ brief gets a count of some twelve cases by including some of 
the redeterminations in some of these six cuses. These redeterminations dealt 


29 


by the appellants to establish an alleged repudiation of 
Secretary Perkins’ administrative interpretation that Sec. 
1(b) does not allow occupational wage determinations.* 

It is evident that the contentiton is fallacious. For the 
first of the alleged departures from Secretary Perkins’ 
interpretation is her own decision in Men’s Neckwear In- 
dustry, 2 F.R. 1336 (July 30, 1937), decided on the very 
same day that, in Hat and Cap, she denied the power to 
determine occupational wages under Sec. 1(b). In other 
words, Secretary Perkins is accused of interpreting the 
law one way, but acting contrary to that interpretation on 
the very same day. Secretary Perkins was not thus irre- 
sponsible. 

Sec. 6 of the Act provides that tolerances, variations, 
and exemptions from prescribed minimum wages can be 
granted. Secretaries have always resorted to that power 
to provide, in proper cases, for such learners, beginners, 
handicapped and superannuated workers as are not re- 
garded as a part of the regular work force subject to the 


regular wage scales; a tolerance (frequently described as 
subminimum wages) is fixed for such workers under Sec. 6. 

That is all that happened in this Men’s Neckwear case. 
It was found that learners and beginners should have a 
tolerance. Then it was found that the workers in two 
occupations—boxers and trimmers—‘‘are in reality re- 
garded as beginners.’’ 2 F.R. 1336. The Secretary held 


almost exclusively with changing the tolerance rate to conform to amendments 
to the minimum rate fixed in the Fair Labor Standards Act. The Secretary's 
and the Unions’ briefs between them refer to the following redeterminations 
in certain of these cases: Men's Neckwear Redetermination, $ F.R. S0s0 
i i . 26 n. — Hat and Cap Redetermination, 9 F.R. 
25, Unions p. 26 n, 12; Uniform and 
ion, 13 F.R. 1914 (1948), final deci- 
sion nea D by Sceretary pp. 22, 27 n, 22 and by Unions p, 26 n, 12, Notice 
of Hearing, 12 F.R. S699 (sa? ). cited by Secretary p. 28; Hat and Cap 
Redeterain shen 13 F.R. 6081 (1948), cited by Seeretary pp. 22, 27 a. 22, 
Unions p. 26 n. Uniform and Clothing (Heavy Outerwear) Redetermina- 
tion, 15 F.R. 382 (1950), only Notice of Hearing, 14 F.R. 7663 (1949), cited by 
Unions p. 26 n. 12; Hat and Cap Redetermination, 15 F.R. 382 (1950), only 
Notice of Hearing, 14 F.R, 7652 (1949), cited by Unions p. 26 n. 12. 


37 The Secretary's brief also refers to an isolated dictum by Secretary 
Tobin in another case that we discuss infra pp, 35-33, 


30 


the evidence to be ‘‘undisputed”’’ that ‘‘These persons, 
though employed for some period of time, are still regarded 
as beginners.’”’ Ibid. These two occupations, in other 
words, were used ‘‘to permit the development of new per- 
sonnel in the industry.’’ Ibid. Hence the Secretary de- 
termined that a tolerance should be provided for these two 
occupations on the same theory that a tolerance was granted 
for all other beginners in the industry.** All of these 
workers she distinguished from the ‘‘regular’’ workers who 
were held to the Sec. 1(b) wage determination. 

The next case referred to by the appellants is the decision 
on a reopening of the Hat and Cap case where the Secretary 
had denied power to fix different wages for different occupa- 
tions. Supra p. 28. A further hearing was sought on a 
different point. At that time the Secretary had a Public 
Contracts Board (since abolished) that heard a case and 
made recommendations to her. On rehearing, evidence not 
tendered at the original hearing showed that there were 
certain occupations of workers who were treated in the 
industry as ‘‘subservient’’ or ‘‘auxiliary workers,’’ not 
paid in accordance with the regular pay scales. In two 
recommendations to the Secretary, after two hearings on 
the subject, the Board found that there should be an allow- 
ance of a rate of pay for the specified auxiliary workers 
lower than the Sec. 1(b) determination that had previously 
been made for the regular workers; it explicitly invoked 
Sec. 6 as the authority therefor.” The Secretary stated in 
her determination, ‘‘such findings and recommendations are 

24 When Seerctary Perkins continued in effect the tolerance for boxers and 
trimmers upon a redetermination in Men's Neckwear in 1943, supra p. 29 n. 36, 
she stated that she did no ‘‘In view of the fact... that the tolerance on 
boxers and trimmers was originally made ‘to permit the development of new 


personnel in the industry and to recognize thone beginners who are engaged 
as boxers and trimmern’.’’ § F.B. 4080. 


39 See Findings of Fart, Conelusions and Recommendations of the Public 
Contracts Board in the Matter of Whether and to What Extent a Variation 
Should be Permitted by the Secretary of Labor, under the Powers Conferred 
upon Her by Section & of the Public Contracts Act, from the Minimum Wage 
Determination of July 28, 1937, for the Hat and Cap Industry, dated Dee, 15, 
1937; and id., dated Jan. 21, 1938. (Emphanin added.) These documenta 
are in the File Room, Division of Publie Contracts, Department of Labor. 
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correct and I adopt them as my own.”’ So she established 
a tolerance for the specified ‘‘auxiliary workers’’ from the 
minimum rate previously established under Sec. 1(b). 3 
F.R. 224, 225 (1938).* 

The next case of this kind was in Uniform and Clothing 
Industry, 6 F.R. 646 (1941). There the unions urged that 
employees in certain jobs (e.g., bundle boys and floor boys) 
were auxiliary, not regular, workers and that a tolerance 
should be provided for them. The Secretary agreed. She 
found that, ‘‘In the manufacture of these garments the 
industry has long recognized the existence of an auxiliary 
or helper class. To some extent but not entirely, it is made 
up of beginners, who, when the opportunity is afforded, will 
become non-auxiliary workers."’ Jd. at 647. (Emphasis 
added.) And so for those job categories she established a 
‘“tolerance for auxiliary workers’’ from her Sec. 1(b) wage 
determination. Jd. at 648." 

The other cases referred to in the appellants’ briefs 
deal with exactly the same question.** 

In some few industries, then, there are job categories 
which are used to give beginners training or which are 
otherwise special in that the workers are mere ‘‘helpers’’ 
rather than regular full-fledged employees under the estab- 
lished pay scales. The only way to define such workers 
with precision is to specify the job categories into which 
they fall, depending on the particular facts in the industry; 
for that reason, and only for that reason, tolerances for 
~WTn the opinion of the Sceretary in the present case the statement is made 
that this action of Secretary Perkins, on the rehearing of Hat and Cap, was 
a reversal of her original opinion in the case that there was no power to 
determine minimum wages by occupations under See, 1(b) of the Act, JLA. 
252. As we have shown in the text, on rehearing she adopted the deter: 


mination of her Public Contracta Board, explicitly based on See. 6, and 
intimated no departure whatever from her view as to See. 1(b), 


41 Similar action was taken some yours later for other branches of the clothing 
industry, Uniform and Clothing Industry, (Leather and Sheep-Lined Jackets, 
ete, and Wool Trousers), 13 FR. 7352 (1948), 


42.One waa a case not of a tolerance but of an exemption for auxiliary 
workers, Bituminous Coal Industry, supra p, 28 n, 36, See. 6, it will be 
recalled, permits exemptions as well as tolerances. 
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them under Sec. 6 are provided in terms of their job cate- 
gories. Such tolerances have been rare (supra p. 28); 
none remains in effect today.* Whether the Secretary has 
been right or wrong in each of these cases is not pertinent 
here; what is pertinent is that in not a single one of these 
cases has there been any action to determine minimum 
wages by occupations under Sec. 1(b) or to contradict 
Secretary Perkins’ denial of power to do so in the original 
Hat and Cap case. All such cases have invoked the Sec. 6 
power to provide a tolerance from a Sec. 1(b) minimum 
wage determination for the regular employees. Legally 
that is no different from the tolerances commonly given for 
beginners. learners, handicapped, and superannuated em- 
plorees.“ 

In the meantime, time and again Secretary Perkins’ view 
in Hat and Cap, that Sec. 1(b) does not authorize occupa- 
tional wage determinations but permits only a single mini- 
mum applicable to a particular government contract, has 
been authoritatively reiterated. In the very next year— 
1938—the unions tried in the Tobacco Industry case to cir- 
cumvent Hat and Cap by contending that stemming, prep- 
aration, and fabrication were different branches of the in- 
dustry, for each of which a determination could be made. 


42 The last one in effect was that for the iron and steel industry. It was 
eliminated in 1964 when the latest Fair Labor Standards Act minimum was 
applied to government supply contractors. 28 F.R. 2575. 


44 The Seeretary’s brief goen 99 far an to say that the auxiliary workers’ 
twilerance canes actually proceeded ‘tonly ‘pursuant to Section 1(b)’? or simply 
‘porsuant to the Art,’ ?? and were not made ‘¢in reliance nolely on Section 6.°" 
(See. Br., p27.) This assertion eannot be taken weriously. In Hat and Cap, 
on rehearing, the Publie Contracts Board expressly invoked Sec. 6 and the 
Seeretary alopted its findings and conelusions, as we have neen—and all the 
canen une See, G language, just as t rx and other tolerance 
or ‘‘sabminimum’’ workers. And in 1950, » Secretary revined the 
then exinting wage determinations for publieation in Part 202 of the Code 
of Federal Regulations, hin introductory explanation ntated of them that, 
‘Many aleo rontain authorization under acctum 6 of the act for employment 
of learners, apprentices or auriliary workers at aubminimum wagen,’’ 15 F.R. 
4624 (1959). (Emphasis added.) In the 1961 eodifleation the only tolerance 
for auxiliary workers that then remained in effect— that for the iron and 
xtee] industry—wan set out with the xpecific citation to See, 6 an ita baxia— 
41 (LF.H. Seetion 50-202.40e) (1962 ed.) —junt as Bee. 6 wan cited for the 
tolerances for other groups of non-regular workers, ir., beginners, handicapped 
workers, ete., 41 C.F, Sections 50-2024 to 202,27 (1962 ed.). 
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The Public Contracts Board rejected the effort, holding 
that the proposed classification was ‘‘an occupational classi- 
fication, and the Board is not empowered to find prevailing 
minimum wages for occupational classifications.’’** Secre- 
tary Perkins sustained her Board. Tobacco Industry, 4 
F.R. 1664 (1939). Shortly before, in the Iron and Steel 
ease, the Secretary rejected a proposal that different 
minima be determined for small and for large plants; re- 
jection was placed squarely on the ground that ‘‘the Act 
makes no provision for . . . differentials according to size 
of plant.”? Iron and Steel Industry, 4 F.R. 265, 266 (1939). 
Significantly the decision noted that ‘‘the machinery pro- 
vided by Section 6’? was available to deal with peculiar 
circumstances if any should be revealed in practice. Td. 
at 268. Then in 1939 a member of the Board, in his treatise 
on the Walsh-Healey Act, reiterated the point, writing that 
the Department holds that the Act does not permit determi- 
nation of ‘occupational wages, i.e. . . . the determination 
of minimum wage scales for the various classes of semi- 
skilled and skilled workers ....’? O. R. Strackbein, THE 
Prevaruixc Mrnruum Wace Staxparp 25. And in 1941 the 
Sceretary, in rejecting proposed different minima for men 
and for women, held that the Act does not allow that ‘‘any 
more than it does consideration of the wage rates paid to 
skilled employees as distinguished from unskilled or the 
minimum wage workers in the industry”? and that wage de- 
terminations are “limited to consideration of the basic 
minimum wage prevailing in a given industry.”’ Scientific 
Industrial and Laboratory Instruments Industry, et al., 6 
F. R. 4636, 4737 (1941). 

The view has been maintained since against various 
ingenious assaults. Repeatedly it has been reaffirmed that 


45 Findings of Fact, Conclusions and Recommendations by the Public Con- 
tractn Board In the Matter of Prevailing Minimum Wages in the Manufacture 
of Tobneco, Exclusive of Cigars, April 25, 1938, p. 3 (File Room, Division of 
Public Contracts, Department of Labor), 


34 


“There can be only one lowest or minimum wage im any 
one plant.’’ (Emphasis added.) 

It is significant that the official journal of the Depart- 
ment of Labor—the Monthly Labor Review—carried an 
article by Mr. Arthur Dadian, of the Bureau of Labor 
Statistics, writing under the direction of the Chief of the 
Division of Construction and Public Employment of the 
Bureau, in which it was carefully spelled out that, whereas 
under the Davis-Bacon Act occupational wage determina- 
tions are made, under the Walsh-Healey Act ‘‘a specific 
rate is established for only the lowest-paid manufacturing 
employees in a manufacturing plant.’"7 The consistent 
adherence to this position is the more notable because it 
was subject to criticism.” 

The Secretary’s brief, at pp. 15-16, suggests that im- 
pliedly Secretary Perkins’ interpretation was repudiated 
when, in 1945, the Department of Labor issued a revision 
and change in format of an abbreviated statement of the 
substance of some of the Secretary’s rulings and regula- 


tions. Earlier, in a different format, there had been a 
statement that ‘‘occupational minimum wages are not de- 


44 Eleetronie Equipment Industry, 27 F.R. 11282, 11283 (1962); Pumps 
and Compressors Industry, 27 F.R, 12962, 12963 (1962). See also: Seamless 
Hosiery Industry, 2 F.R. 1328, 1339 (July 20, 1937); Flint Glass Industry, 14 
FR. 2995, 2996 (1949); Dental Goods and Equipment Manufacturing Indus- 
try, 16 F.R. 2185, 3186-7 (1951); Metal Furniture Branch of Furniture 
Industry, 18 F.R. 549, 570 (1953); Photographie and Blue Print Equipment 
and Supplies, 20 F.R. 8228, 4240 (1955), 21 F.R. 2243, 2244 (1956) ; Scientific, 
Industrial and Laboratory Instruments Industry, 22 F.R. 3729 (1957), 23 FR. 
1986, 1988 (1954); Tires and Related Products Industry, 24 F.R. 8741, 8746 
(1959); Paper and Paperboard Containers and Packaging Products Industry, 
25 FR. 900%, 9904 (1960); Eleetronie Component Parts Industry, 26 F.R. 
4173, 4174 (1961); Office, Computing and Accounting Machines Industry, 
26 FB. 10517, 10518 (1961); Manifold Business Forms Industry, 26 FR. 
589%, 5AVG (1961); Engines and Turbines Industry, 28 F.R. 6949, 6990-1 
(1963) ; Conveyors and Conveying Equipment Industry, 28 F.R, 8033 (1963). 


47 Comparison of Davis Bacon and Walsh-Henley Acts, 53 Monthly Labor 
Review 122, 129; mee alno thid. 120, 131 (1941). 


4s Comment: The Determination of Prevailing Minimum Wages under the 
Publie Contracts Act, 48 Yale LJ, 610, 615 n, 41, 626 n. 117, 627 (1939), The 
writer ways that ‘¢Non-reeognition of oecupational wagen under the Walwh- 
Healey Act, of courne, runs absolutely counter to their distinet recognition 
under public works construction statutes requiring prevailing wagen,’? Td, at 
626 n. 117. Sueh construction statutes are the Davin Bacon Act and nimilar 
State laws. Id., at 614 0.55. The writer neglected to point out that the pro- 
vision for wages for ‘‘varioun classes’ of workers in those laws wan deliber. 
ately omitted in the Walsb-Healey Act. 
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termined.’’ In the revision the paragraph containing this 
statement did not appear. But this digest has never pur- 
ported to be complete; and the omitted statement was mis- 
leading because of the occasional action under Sec. 6 to 
provide tolerance rates for auxiliary workers by occupa- 
tions. Moreover by 1945 all the Secretary’s determina- 
tions had long been issued in codified form in Part 202 of 
Title 41 of the Code of Federal Regulations which made 
the matter clear. Thus the omission has no such signifi- 
cance as the Secretary’s brief endeavors to imply; indeed 
again and again, before and since, it has been made clear, 
both in Secretary’s decisions and in explanations to Con- 
gress, that only the ‘“‘lowest”’ rate is determined under 
See. 1(b). 

Tn all the mass of materials in which this question has 
been dealt with the only hint of any possible departure 
from Secretary Perkins’ view is an isolated and ambiguous 
dictum by Secretary Tobin referred to in a footnote in the 
Seeretary’s brief here at p. 21.° That was in Secretary 


49 There in a reference at p. 13 of the Secretary's brief to another dietum 
that is wide of the mark. The reference is to a sentence in Seerctary Mitchell's 
tentative determination in Woolen and Worsted Industry, 19 F.LR. 535, 540 
(1953), saying that he could make wage determinations for different branches 
of an industry beeause ‘‘wages’’ is plural. As the brief recognized later, at 
p. 20 n, 15, the question being dealt with by Seerctary Mitchell was altogether 
different from the question we are considering. The question was whether the 
minimum to be applicable to a government contract could be based on the 
minimum prevailing in a ‘‘branch'’ of an industry, Rut the ‘‘particular 
industry’? standard has always been so construed, Tn any ‘‘industry'— 
speaking in the broad sense—there ean be many ‘‘ particular industries ** within 
the sense of the statute, Thus the clothing ‘‘industry’’ can properly be re- 
garded as made up of numerous ‘‘particulars’’—hats, suits, ladies’ dresses, 
ete, Asx a matter of fact in some ‘industries'’ the ‘tparticular industries "* 
can be defined even in geographical terms (¢.g.. the TMinois coal industry or 
the California canners’ industry). And for administrative convenience the 
Secretary can join together in a single ‘‘docket'’ of proceeding as many such 
“*particular industries’? or ‘branches’? as he finds appropriate and make a 
separate determination for cach such ‘particular industry."' When a rather 
lame effort, quite unsuccessful, was made to challenge in court Sceretary 
Mitchell's power to define ‘*particular induatry'' as such a ‘tbraneh,’" the 
fovernment 's legal officers, in defending this aspect of his action, did not even 
mention the alleged ‘‘plurality’’ of ‘‘wages’'; they simply pointed out that 
a ‘particular industry’’ could be a branch of a general industry. See Allen- 
dale Co. v, Mitchell, Civil Action No, 1630-54, D.D.C., Brief in Support of 
Defendant's Motion to Dixmiaa and for Summary Judgment, Aug. 15, 1955, 
pp. 29-30, invoking inter alia, Opp Cotton Mills v. Administrator, 312 U.S, 
126, 149 (1941). 

Plainly that question haa not the remotest bearing on the issue of whether, 
for ‘‘all’’ of a given contractor's employees, there can be different determina- 
tions for different occupations, 
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Tobin’s tentative determination in Teztile Industry, 17 
FR. 11197 (1952). After being made final that determina- 
tion (not the dictum) was reviewed in the courts. Mitchell 
v. Covington Mills, 97 U.S. App. D. C. 165, 229 F.2d 506 
(1955). 

In that case the principal evidence of wages paid, from 
which the Secretary was to make a determination of the 
prevailing minimum, was in a BLS survey of wage data 
by selected representative occupations in textile mills. As 
explained in a later case, Battery Industry, 22 F.R. 3011 
(1957), BLS made a survey of that kind not for the Walsh- 
Healer proceeding but in the course of its general work. 
Presumably it was used for a Walsh-Healey proceeding to 
save money. (Now it is regular procedure for BLS to con- 
duct a special survey for a Walsh-Healey proceeding, en- 
compassing wage rates for all covered workers in an in- 
dustry, as was done in the instant case.) 

On examining this survey in the Teztile case the Secre- 
tary found that three occupations were the lowest paid 
occupations and that the prevailing minimum for each of 
them was $1.00 an hour. He noted that under Sec. 1(b) 
he could determine a prevailing minimum on the basis of 
wages for persons employed on similar work or for per- 
sons employed in the particular industry. On the similar 
work basis, he found that, since ‘‘Work performed in one 
textile mill is by its very nature similar to work performed 
in other textile mills’? and since the three occupations were 
the lowest paid, the figure of $1.00 an hour would be the 
prevailing minimum. On the particular industry basis, 
he found that there was no disagreement that the workers 
in the three job categories generally received as low a rate 
of pay as any workers in the industry. He concluded there- 
fore that he should determine $1.00 an hour as the prevail- 
ing minimum. 17 F.R. at 11201-11203. 

In the course of discussion of the similar work basis 
there is an isolated dictum that it would be undesirable to 
make a separate determination for each occupation in the 
industry. 


37 


In a rather obscure passage the present Secretary’s brief 
seems to suggest, at p. 21, that this showed that Secretary 
Tobin meant to repudiate Secretary Perkins’ interpreta- 
tion and to assert that the ‘‘on similar work’’ standard 
provides for occupational wage fixing. This, we submit, 
attributes all too much subtlety to Secretary Tobin’s opin- 
ion-writer. That the dictum has not appeared in later 
cases suggests that it was not intended to have any such 
dignity or force. Indeed, Secretary Tobin himself plainly 
had no such intention for in his own testimony before a 
Senate Committee when the whole operation of the Walsh- 
Healey Act was under close review in the consideration 
of the Fulbright Amendment he repeatedly described the 
Walsh-Healey determination as one for ‘‘the prevailing 
minimum wage’’ or ‘‘the lowest wage’’ or ‘‘a standard 
minimum wage,’ contrasting Davis-Bacon’s minimum 
wage for ‘‘each of the classes of trades.’ 

The dictum in Secretary Tobin’s opinion was merely a 
way of indicating the difficulty of dealing with wage data 
by selected occupations which, in that case, happened to 
have been all that was available. To have tried to examine 
all the occupations in the various units of the industry, in 
order to show that the work of all the units was similar 
for purposes of the ‘‘similar work’’ standard, obviously 
would have led to complications. That is why the opinion 
makes its finding of ‘‘similar work’’ as between the units 
by stating simply that the work in each textile mill is the 
same as that in other mills (supra p. 36)—which is a 
precisely appropriate application of the ‘‘on similar work”’ 


50 Senate Hearings on S. 2594 and S, 2645, Defense Production Amendments 
of 1952, Part 5—Fulbright Amendments to Walsh-Healey Act, S2 Cong., 2d 
Seas, 2476, 2478, 2482, 2483, 2484, 2493, 2495, 2517-2521 (1952). 


51‘<In Davis-Bacon you have a given structure to be built in a given com- 
munity, and the minimum wage can readily be determined for cach of the 
classes of trades that will be used in the building of that structure... In 
Davis-Bacon, you would just have one set of prevailing minimum rates for that 
building construction project. Whereas in Walsh-Healey, @ prevailing minimum 
rate that will be determined for the industry, cither for the country as a whole 
or for regions of the country, if it falls into that kind of a pattern."’ Id. at 
2483-84, (Emphasis added.) 
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standard. And given only occupational wage data to work 
with, naturally the lowest-paid occupations’ rates would 
show what was the prevailing minimum for all those en- 
gaged in that ‘‘similar work.’ 


F. THE ADMINISTRATIVE INTERPRETATION OF SEC. 1(d) BY 
SECRETAEY PEEKINS, SO LONG ADHERED TO, ACCORDS WITH 
THE SPIEIT OF THE ACT AND SHOULD BE FOLLOWED BY THE 
COURTS. 


The appellants’ briefs plead that the power to determine 
wages by occupations is necessary to carry out the spirit 
of the Act. 

The plea is belied by the Act’s twenty-eight years of life 
as a vital instrament through depression and prosperity 
and war and peace, applied to a great variety of enter- 
prises, without ever having been applied as the appellants 
would here. It is sheer exaggeration to contend that unless 
Sec. 1(b) is to allow wage fixing by occupations the result 
‘‘will frustrate the very purpose which Walsh-Healey was 


intended to accomplish.’’ (Unions’ Br., p. 26.) 
This Act had a limited purpose. Supra p. 21. As was 
made clear during the House Committee’s hearings, to ac- 


52 We note, in passing, the speculation in the present Seerctary’s brief that 
Seeretary Perkins did not understand her Solicitor’s Office’s advice in the 
Hat and Cap case where her view was first announced. See Br., pp. 14-15. 
A memorandum is offered from the old files of the Department (id., App. B) 
in whieh the Acting Solicitor, on examining a draft of the Secretary’s opinion 
in Hat and Cap (what draft is not disclosed; the memorandum was written 
two weeks before the opinion was issued), suggested cither that there be no 
mention of oecupational wages or that there be ‘‘a more elaborate explana- 
tion.’’ The present brief-writer’s speculation is that the Solicitor meant that 
the Seeretary was wrong in saying that the Act forbade occupational wage- 
fixing. If so, it is strange that the Solicitor should have mildly suggested that 
if it were not deleted there should be only ‘‘a more elaborate explanation.’’ 
Speculation by the present brief-writer is founded on an article written by 
the Solicitor when in private practice fourteen years later in which he very 
briefly alludes to the ‘‘similar work’’ standard as ‘‘an occupational basis’? 
and says that apparently it has not been feasible to make wage determinations 
‘fon an oeeupational basis.’’ What the present brief-writer overlooks is that 
if the similar work standard is used—and if, as was true at the time the article 
was written, the kind of BLS data being used was only selected occupa- 
tional data) as explained mupra p. 36)—naturally there would be difficulty in 
trying to establish such similarity between units surveyed as might be thought 
necessary to show that the work of each unit was similar, Seerctary Tobin 
in the Textile ease got around the difficulty by simply finding that the work 
of all textile mills was similar. This might or might not be true in other 
industries. 
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complish that purpose it was unnecessary to grant power 
to do more than to establish the floor for a contractor’s 
wage-scale, 

The Act was framed, moreover, in a spirit of reasserting 
Congressional responsibility. The broad powers granted 
N.R.A. had proved ill-advised. In authorizing wage regu- 
lation of government contractors throughout industry 
Congress very consciously sought to prevent the complexity 
and the artificiality that can be imposed by the best inten- 
tioned government administrator, as N.R.A. experience 
showed. In this very case the artificial wage structure un- 
wittingly imposed by the Secretary (infra pp. 53-54) is a 
good example of what Congress wanted to avoid. It was 
because the House Committee was determined to tie down, 
not to loosen, the Secretary that it rewrote the bill so that 
the Secretary should not have the discretion, under Sec. 
1(b), to act by ‘‘classes’’ of a contractor’s employees all 
along the wage-scale as the bill supported by Secretary 
Perkins had provided. 

The Secretary’s brief also argues against application of 
the doctrine that prior administrative interpretation should 
be sustained by the courts. 

One is tempted, in reply, to resort to argumentum ad 
hominem. For if any court litigant in the past decade has 
invoked the sanctity of prior administrative interpretation, 
it is the Secretary of Labor in Walsh-Healey Act cases. 
Whole sheets of his briefs, including briefs in this Court, 
ring the changes on the controlling effect of prior adminis- 
trative interpretation. Repeatedly the courts have agreed 
with those briefs.5* In one recent case, where a Court of 

53 Mitchell v, Covington Mills, Inc,, 97 U.S. App. D.C. 165, 229 F.cd 506 
(1955), cert. denied, 350 U.S. 1002 (1956); Alabama Mills, Ine. v. Mitchell, 
100 U.S, App. D.C. 257, 244 F.2d 21 (per curiam), cert. denied, 355 U.S. 834 
(1957); Ruth Elkhorn Coals, Ine. v. Mitchell, 101 U.S. App, D.C. 313, 248 
F.2d 635 (1957), cert. denied, 355 U.S. 953 (1958) ; Consolidated Electric Lamp 
Co. v. Mitchell, 104 U.S. App. D.C. 82, 259 F.2d 189 (1958): George ¥. 
Mitchell, 108 U.S. App. D.C. 324, 282 F.cd 486 (1960); Central Pennsylvania 
Open-Pit Mining Ass'n v. Mitchell, 29 Labor Cases 7 69,565 (D. D.C. 1955); 
Allendale Co, v. Mitchell, 29 Labor Cases © 69,735, 12 Wage Hour Casea 760 


(D. D.C.) cert. denied on petition filed before judgment on appeal below, 351 
U.S. 909 (1956). 
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Appeals found that the Secretary was trying to change 
the prior administrative interpretation, the court held him 
to it. United States v. New England Coal and Coke Com- 
peny. 31S F.2d 138 (1st Cir. 1963). So should this Court 
here. 

We make three points. 

First, this is not a case where a power has simply lain 
dormant as in United States v. Morton Salt Co., 338 U.S. 
632 (1950). and International Brotherhood of Operative 
Potters v. NLRB, 116 U.S. App. D.C. 35, 320 F.2d 757 
(1963). Here existence of the power in question has been 
steadfastly denied in the prior administration of the Act. 

Second. this is not a case where, upon a change in ad- 
ministrative interpretation, Congress has refused to over- 
tarn the changed interpretation and thus impliedly has 
approved it as in Alstate Construction Co. v. Durkin, 345 
U.S. 13 (1953). Here nothing of the sort is even hinted. 
as a matter of fact, insofar as Congressional approval is 
concerned, Secretary Perkins’ long standing interpretation 
has certainly met with favor, for through nearly three de- 
eades of almost constant Congressional interest in the 
Walsh-Healey Act and in the details of its administration, 
with many amendments proposed from time to time and 
some important ones adopted, there has never even been 
a bill introduced to challenge or change the well-known 
view of the Department that ‘‘There can be only one lowest 
or minimum wage in any one plant.”’ Supra p. 34.4 


%4 The extraordinary Congressional interest in the administration of the 
Walsh-Healey Act is reviewed at pp. 31-42 of the appellees’ Memorandum 
- in Sapport of Plaintiffs’ Motion for Summary Judgment, ete., in the 
lower court, dated August 26, 1936, in the record transmitted to this Court. 
Congress has been advised repeatedly that only a single minimum is deter- 
mined. The brief for the Seeretary in this Court in Mitchell v. Covington 
Mills, No. 12,650, 97 U.S. App. D.C. 165, 229 F.2d 506 (1955), at pp. 38-39, 
a. 11, commends the account of the administration of the Act that appeared 
in Hearings before the House Committee on Appropriations [on Second Sup- 
plemental Appropriation Bill for 1950], Slst Cong., Ist Senn. 69-71, 81, 82 
(Oct. 11, 1949). Over and over in that account it is stated that under the 
Act the Seeretary determines the ‘‘minimum rate’’ or ‘‘wage’’ for an indus- 
try, either by area or nationwide. 
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And third, the administrative interpretation in this case 
is entitled to peculiar weight for, as emphasized in cases 
decided by the Supreme Court that brief-writers for the 
Secretary in other Walsh-Healey Act cases have relied on 
heavily, it was first announced by persons ‘‘charged with 
the responsibility of setting its machinery in motion, of 
making the parts work efficiently and smoothly”’ while the 
Act was young. Norwegian Nitrogen Co. v. United States, 
288 U.S. 294, 315 (1933) ; United States v. American Truck- 
ing Ass’ns, 310 U.S. 534, 549 (1940). In this instance the 
original administrative interpreter was Secretary Perkins. 
She was no after-appointed administrative agency having 
to speculate on the legislative intent. She was at the very 
center of the Congressional storm when the statutory lan- 
guage was framed. 


G. ARGUMENT THAT SEC. 1(b) SHOULD ALLOW FOR OCCUPATIONAL 
WAGE FIXING IN ORDER TO MAKE JUDICIAL REVIEW POS- 
SIBLE IS UNSOUND. 


There is some suggestion in each of the appellants’ 
briefs that the present Secretary’s view of Sec. 1(b) should 
be sustained so that he can engage in occupational wage 
fixing in judicially reviewable orders. The implication is 
that otherwise he will do the same thing under Sec. 6, im- 
mune to judicial review. 

It is true that in providing for judicial review of the 
Secretary’s action under the Walsh-Healey Act the Fal- 
bright Amendment did not include action taken under Sec. 
6. So the Court below may well be correct in its statement 
that action thereunder is not reviewable. J.A. 36. 

But it would not follow that the mere invoking of Sec. 6 
by the Secretary would forestall judicial scrutiny. If that 
were true, the Fulbright Amendment would be nullified at 
the will of the Secretary. 

Undoubtedly, when, if ever, the question arises, the 
courts would hold that they can review purported Sec. 6 
action to the extent of determining whether, on the facts 
and findings, it is in truth within the limits of the power 
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delegated in Sec. 6. And Sec. 6 would be interpreted to 
have limits. Otherwise the Act would turn ont to be a dele- 
gation of power offending constitutional bounds, for if Sec. 
6 were without limits the Secretary could regulate the 
wages of government contractors in any way he pleases. 

In no event, then, could the Secretary’s action escape 
judicial scrutiny merely because it purports to be taken 
under Sec. 6. If that scratiny were to disclose that the 
action in a given case is, indeed, within the bounds of Sec. 
6—and if Congress did not intend that Sec. 6 action be 
reviewable—then surely there can be no objection to his 
acting as Congress provided.* 


2% The Unions (but not the Secretary) argue that the Secretary’s multiple 
wage determinations here should be upheld on the theory that the determina- 
jon for the draftsmen and the blueprint machine operators could be appro- 
priately made under See. 6 as a tolerance from the determination under Sec. 
l(b) for the other occupations. (Unions’ Br., pp. 28-29. But there is not 
the slightest hint in the Secretary's statement of findings and reasons that 
he intended to aet under See. 6; on the contrary, very explicitly he sought to 
repudiate Seeretary Perkins’ interpretation of Sec, 1(b) and to determine 
dual minima on the theory that See. 1(b) permitted different minima for 
different oeenpations, This Court cannot speculate as to what the Secretary 
might do when his erroneous conception of his power is corrected, As the 
Supreme Court said very recently: 


“(The courta may not accept appellate counsel’s post hoc rationalizations 

for agency action; Chenery requires that an agency's discretionary order 

be upheld, if at all, on the same basis articulated in the order by the 

agency iteelf.’’ Burlington Truck Lines v. United States, 271 U.S. 156, 

164-169 (1962); see also Securities and Exchange Comm’n v. Chenery 

Corp., 222 U.S. 194, 196 (1947); Bond v. Vanee, U.S. App. D.C. , 
, 227 F.2d 901, 92 (1964). 


The Unions appear to think that, if the Seeretary was wrong in his view 
of See. l(b), the evidence is such that he would regard the two occupations 
aa‘ ‘anziliary workers’! for whom a See. 6 tolerance would be granted, But the 
Seeretary ha» made not a single finding to that effect, Infra pp. 47-44, The 
Seeretary's findings surviving his action on reconsideration show nothing except 
that the evidenee of wagen paid in the industry that he chone to rely on for 
hin See. 1(b) determination for the other workers had failed to include wages 
paid to these two oeenpations, That does not suffice to justify a See, 6 
tolerance, Indeed in the Hat and Cap cane, where the evidence in the original 
proceeding had failed to deal with certain clansmen of auxiliary workers, and 
where their situation was dealt with in two reopened hearings, the Secretary 
and ber Publie Contracts Board required a great deal more as a basis for 
issuing a tolerance for them than the mere showing that the evidence at the 
original hearing had failed to include them. Supra pp. 30-31. 
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Il. w sec. 1(b) OF THE ACT DOES AUTHORIZE THE 
SECRETARY TO MAKE DIFFERENT MINIMUM WAGE 
DETERMINATIONS FOR DIFFERENT OCCUPATIONS AMONG 
THE WORK FORCE OF A GOVERNMENT SUPPLY CON- 
TRACTOR, THE DETERMINATIONS HERE ARE NEVERTHE- 
LESS ERRONEOUS. 

A, THERE WAS NO ADEQUATE NOTICE OF HEARING ON THE 


CRUCIAL ISSUES IN THE CASE AS DECIDED, AND NO OPPOR- 
TUNITY FOR HEARING THEREON. 


Sec. 10 of the Walsh-Healey Act requires that a wage 
determination under Sec. 1(b) be rendered only after hear- 
ing. The section also applies to wage determination pro- 
ceedings the requirements of the Administrative Procedure 
Act. Supra p. 2. Sec. 4(a) of the APA, 5 U.S.C. $1003 
(a), requires that notice be given of the ‘subjects and 
issues involved.’’ 

In this case for the first time in the Act’s history wages 
were determined under See. 1(b) by occupations—a ‘‘low- 
est’? minimum for two occupations and a much higher mini- 
mum for all others. 

The notice of hearing called for no data as to occupa- 
tions and it specified no occupational issue. (Even as to 
possible ‘‘subminimum’’ wages it noticed only the possi- 
bility of provision for ‘tbeginners or probationary work- 
ers.’’? J.A. 200; supra p. 6.) Prospective witnesses were ex- 
pressly told to be prepared to show ‘‘the minimum wage 
paid to covered werkers’’—with nothing said as to oceupa- 
tions or multiple minima, Supra p. 6. The BLS ques- 
tionnaire for its wage survey preceding the notice had 
called for no occupational information whatsoever. Supra 
p. 6. That questionnaire itself stated that the data called 
for were ‘for use in proceedings to determine the prevail- 
ing minimum wage’? under the Act. J.A. 203. This 
was against a background of an unbroken course of de- 
cisions that, save for Sec. 6 tolerances, ‘‘There can be only 
one lowest or minimum wage in any one plant.’? Supra 
p. 34. 
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Then at the hearing counsel for the Department very 
strongly insisted that the notice limited the issues at the 
hearing.* 

NMTB.A in its evidence and brief persuaded the Secre- 
tary that the BLS data failed to include wage data for at 
least two occupations which, plainly enough, were among 
the low pay ranges. The wage rates of those workers ob- 
viously would be most pertinent to the ‘‘one lowest or 
minimum wage in any one plant.’’ According to all the 
rules of the game established over twenty-five years of 
administration. that made the BLS data inadequate for the 
determination of the issue specified in the notice. 

But then the Secretary changed the rules and resorted 
to determinations of multiple minima by occupations. He 
even refused to reopen the hearing to allow further evi- 
dence—even on the question of the numbers of workers who 
would be affected by his switch in the rules. Supra p. 10. 

This violated the most elementary principles of fair play 
_within the rule of the Morgan case, 304 U.S. 1, 18-19 
(1938), and a host of others. 

The error is even more glaring. In an ambiguous and 
vague remark in his final decision (later disavowed as a 
statement of reasons for his action, supra pp. 10-11), the 
Secretary stated that a wage determination could be made 
on the basis of the ‘‘similar work’’ standard as well as on 
the basis of the ‘‘particular industry”’ standard. Supra 
p. 9. The appellants seem to assume that thereby the 
Secretary intended to invoke the ‘similar work’’ standard 
as the basis for his action, that this means that he could 
determine multiple minima by occupations, and that his 
action is justified as an application of that standard. 

But the ‘‘similar work’’ standard was never in the case 
heard. The notice itself—as the lower court pointed out, 
J.A. 37—specified only the ‘‘industry’”’ standard. When 


14 At the outset of the hearing he asked that the issue of making the final 
determination effective on only seven days’ notice be added to the case, but 
insisted that ‘fin other respects’? the issues stated in the notice of hearing 
would limit the proceeding. J.A, 46-47. 
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there is such a notice, the Secretary has always firmly re- 
fused to permit private parties to inject any question under 
the ‘‘similar work’’ standard or even the ‘‘similar indus- 
try’? (as distinguished from the contractor’s industry) 
standard. E.g., Electric Lamp Industry, 21 F.R. 2249, 
5444 (1956), aff'd, Consolidated Electric Lamp Co. Vv. 
Mitchell, 104 U.S. App. D.C. 32, 259 F.2d 189 (1958) ; Flour 
and Related Products Industry. 23 F.R. 6129 (1958), 24 
F.R. 732 (1959). His privilege thus to hold the parties to 
the bounds of the notice has been successfully defended in 
the courts. Central Pennsylvania Open-Pit Mining Ass’n 
v. Mitchell, C.A. No. 4692-55 (D.D.C. May 23, 1956).** 

Indeed in the past the Secretary has been so meticulous 
concerning the giving of notice that—at least for the 
fifteen years ending in 1961 as far as our search has dis- 
closed, and we have tried to be as thorough as our facili- 
ties permit—the Secretary has given notice even of the 
issue as to tolerances for beginners, auxiliary workers, etc., 
with an opportunity to be heard thereon, before he has 
determined to issue such tolerances under Sec. 6. 

In the present case the switch from the issues noticed 
for hearing to a determination of entirely new issues after 
the record was closed is as inexplicable as it is indefensible. 


57 We invite the Court's attention to the memorandum filed on behalf of 
the Seerctary in the District Court in the Central Pennsylvania case. It is 
a convincing argument, sustzined by the court, supporting the Secretary's 
judicially unreviewable power to limit by his notice the wage standard to be 
involved in a case—and, where his notice specifies only the ‘* contractor‘ dt in- 
dustry *’ standard, to exclude therefrom issues under a ‘tsimilar industry'’ or 
‘(gmilar work’? standard. Memorandum .. . in Support of Defendant's 
Motion to Dismiss, ete, January 31, 1956, pp. 25-29. Note, too, that at pr 
14-15 of the Secretary's reply brief in ou Court in Mitchell vy. Covington Mills, 
No, 12,650, 97 U.S. App. D.C. 165, 229 F.2d 506 (1955), where the Sceretart 
had invoked the ‘‘similar work’* standard in addition to the ‘‘industry’ 
standard after a notice specifyi ing only the latter, it was carefully explained 
that the Secretary had given the parties an opportunity to reopen the record 
and to come forward with evidence and argument on the added issue, In the 
instant case, of course, the Secretary kept the record tightly shut after 
the original hearing was ended. Supra p. 10. 
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B. THE DETERMINATIONS ARE NOT SUPPORTED BY ADEQUATE 
FINDINGS AND STATEMENT OF REASONS. 


To be valid the Secretary’s decision must be supported 
by adequate findings and reasons. He is subject to Sec. 
S(b) of the Administrative Procedure Act, 5 U.S.C. § 1007 
(b).8 The need for a complete statement of findings and 
reasons is particularly great where, as here, there is an 
abrupt departure from past practice. See Secretary of 
Agriculture v. United States, 347 U.S. 645, 652-654 (1954) ; 
Baltimore & O. R. Co. v. United States, 201 F.2d 795, 799 
(3rd Cir. 1953). 

The sole finding and reason given by the Secretary in 
support of his action in dealing with this industry by oc- 
cupations, and in determining, for all but two occupations, 
a minimum based on wage rates higher than the lowest rate 
in each establishment, are his statement in his tentative 
decision that the BLS data did not cover the wage rates 
for two of the occupations. His action on NMTBA’s mo- 
tion for reconsideration affirmed that the reason for his 
action was fully stated in the tentative decision. Supra 
p. 10. 

He withdrew the finding that he had made in his final 
decision that only these two occupations were missed by the 
BLS questionnaire and that the workers therein were very 
few in number. This at least implies his recognition of the 
fact, emphasized by NMTBA and by others filing excep- 
tions, that there were numerous occupations missed by the 
BLS data and that those data failed to reflect wage rates 
of large numbers of covered workers. Supra p. 8.°° The 

54 See. 10(a) of the Walsh-Healey Act makes the APA applicable, Supra 
p. 2. While under See. 2(¢) of the APA, 5 U.S.C. §1001(¢), wage de- 
terminations are rule-making, being ‘‘ prescription... of ... wagen,’’ Sec, 
10(b) of the Walsh-Healey Act requires that they be made on a hearing 


reeord; therefore See. 4(b) of the APA applies to the case the requirements 
of Sees. 7 and 8 of the APA, 5 U.S.C. $§ 1003(b), 1006, 1007. 


49 NMTBA’s motion for reconsideration had directed the Secretary ’s atten- 
tion to evidence in the record of twelve occupations not covered by the BLS 
survey and of failures to report the wages of substantial numbers of covered 
workers—over 500 in one plant alone, and perhaps 25 per cent of all the 
covered workers in the industry. Motion for Reconsideration, pp, 11-13, Com- 
panies filing exerptions to the tentative determination listed nine occupations 
in their plants that were customarily cither on the same level of wages and 
skill as blueprint machine operators or draftsmen or on a lower level. Infra 
p- 54 n. 68. 
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affidavits filed in the lower court also make this clear. 
The Secretary’s refusal to reopen the hearing, supra p. 10, 
adds force to this implication. 

Further, the inadequacy in the BLS questionnaire was 
established at the hearing and now the form of question- 
naire has been amended to attempt to cure its defects. 
Infra pp. 50-51. 

There is not a word in the tentative decision, or even in 
the disavowed final decision, to indicate that the facts here 
are such that, had the BLS data been completed, as they 
were supposed to be, the Secretary would not have done 
as he has done in all other cases and based his determination 
for all occupations on what in fact is the lowest wage rate 
in each plant. There is an affirmative indication that he 
would have done so—for he refused to adopt a union pro- 
posal, Tr. 818, that he base his determination on the wage 
rates for the lowest-paid ‘‘significant concentration’’ of 
workers in each plant instead of the lowest rate to any 
single worker in each plant; he rejected this view because, 
he said, he could not exclude ‘‘the wages paid to any 
covered worker from consideration’? in determining the 
minimum. J.A, 230. 

No finding describes what the workers in these two oc- 
cupations do. No finding indicates that they are on salary 
as distinguished from hourly pay, or that they work in 
offices, or that they are not union members (if any of those 
facts be pertinent). 

60 Affidavits filed on behalf of cleven companies list the companies’ covered 
workers who are paid less than the minima determined by the Secretary. These 
eleven companies employed 110 covered workers at rates under $1.65 per hour, 
the lower of the two minima, The 110 workers were employed in about 40 


occupations, Only three of the employees were blueprint machine operators. 
none were draftsmen, J.A, 262-275, 


61 The Secretary ’s brief at pp. 38-39 and the Unions’ brief at p. 33 assert 
these facts as though they were findings, There were no such findings, Most 
witnesses, indeed, were not even asked about the characteristics of the two occu- 
pations, and, to the extent that the testimony reflected on job characteristics, it 
showed only that there was diversity even among the seven plants about which 
there was testimony. Blueprint machine operators in one plant, J.A, 124, and 
draftsmen in another, J.A. 174-175, are paid so-called weekly ‘*‘salaries** equal 
to their hourly rates multiplied by 40 hours; these workers receive extra pay 
for overtime, J.A. 124, 175, Witnesses, in stating the wages of blueprint 
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No finding states that they are the lowest paid covered 
workers (as the appellants assert out of thin air); the 
only finding (and it is in the disavowed statement of rea- 
sons in the final decision) is that they were paid less than 
was ‘‘generally’’ paid others. Supra p. 9. Of course they 
are in the lower pay ranges: but that does not mean they 
are in an isolated ‘‘lowest’’ range peculiar to them. In 
fact they are not. Supra p. 47 n. 60 and infra p. 54 n. 68. 

No finding compares or contrasts these two occupations 
with all or any of the others, although by exceptions the 
Secretary’s attention was pointedly called to the fact that 
they are similar to numbers of others in pertinent respects. 
Infra p. 54 n. 68. 

No finding suggests that they are beginners, or are not 
subject to established pay scales, or are mere helpers 
rather than independent, regular workers. 

So. on the findings, no basis is suggested for the classifi- 
cation adopted—even if the Act permits classification— 
except that BLS failed to get the data it was supposed to 
get. 

This is not such a rational basis for decision as the law 
demands. The decision as to classification has very sub- 
stantial financial impact and very serious effect on wage 
groupings in numerous plants with greatly varied job cate- 
gories and wage practices. If it can be made on the basis 
stated by the Secretary to be his reason in this case, that 
vital issue, as a practical matter, would be determined in 
camera by the draftsmen of the BLS questionnaire. Even 
though the form of the questionnaire is not determined on 


i 


machine operators and draft«men, gave merely an hourly rate of pay, J.A. 
96-97, 126, 148-149, 153, 169, 190, and only in the two instances noted 
were they asked whether this rate was ever translated into 2 weekly ““salarv.’?’ 
Some blueprint machine operators are considered ‘‘office’’ employees, J.A. 
123, 172; others do not work in ‘‘the offices,’’ J.A. 142; and some work ‘tin 
the office area,’’ although apparently somewhat apart from other workers, 
J.A. 112, 101. There is no testimony ax to where draftsmen work. In some 
plants, apparently (the testimony is not explicit), only manufacturing em- 
ployees—not blueprint machine operators, draftsmen and other production- 
connected workers—are union members, J.A, 151, 159; in at least one of the 
others none of the employees in any occupation is unionized, J.A. 120; and 
in one plant all covered workers are in unions, Tr. 535. 
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the record after a hearing, the decisions of those who draft 
the questionnaire—including their mistakes—would control 
all further proceedings and would dictate the shape of the 
final determination. If BLS fails to gather full data, pri- 
vate parties are helpless to supply what is missing. They 
have no facilities to make a supplementary survey on the 
same comprehensive basis. They can get only partial in- 
formation. Moreover the Department, not the private par- 
ties, has the burden of proof. Cf. Wirtz v. Baldor Electric 
Company, —— U.S. App. D.C. —-, —— F.24 ——, — 
(1963). 

If the fact that the BLS failed to gather complete wage 
data is sufficient reason for the kind of wage classification 
and determination of multiple minima that was decided in 
this case, then it would have to follow that the terms of 
the BLS questionnaire can be formulated only after hear- 
ing, upon a record, and after a statement of reasons for the 
choice of one form of questionnaire over another. Only 
so could there be compliance with the requirement of Sec. 
10 that wage determinations be made on a hearing record 
and shall be subject to the APA—for the terms of the BLS 
questionnaire would be absolutely determinative of a most 
critical feature of the case. Of course the BLS question- 
naire in this case was not formulated in that manner. 


C. THE DETERMINATION IS NOT SUPPORTED BY RELIABLE, 
PROBATIVE AND SUBSTANTIAL EVIDENCE. 


Sec. 7(c) of the Administrative Procedure Act, appli- 
cable to the determination here in question, supra p. 46 n. 
58, places the burden of proof at the hearing on the Secre- 
tary. Wirtz v. Baldor Electric Company, U.S. App. 
D.C, —, . — F.2d + —— (1963). 

The only evidence supporting the determination for all 
occupations except blueprint machine operators and drafts- 
men was the tabulation from the BLS survey. This Court 
has very recently pointed out the ‘‘ ‘borderline’ quality”’ 
of this evidence and has held that if ‘impeaching evidence 


50 


of probative worth is introduced’’ then ‘‘the precarious 
structure upon which the Bureau’s tabulations rest must 
topple, unless it is reinforced.’’ Wirtz v. Baldor Electric 
Company, supra, U.S. App. D.C. at ——-, —— F.2d 
at ——. 

The impeaching evidence here more than met the require- 
ment of ‘‘probative worth”’—even though NMTBA did not 
know until the decision was rendered what it was expected 
to impeach. It thought it was impeaching the purported 
showing of the lowest wage rate in each plant. It found, 
ex post facto. that the question was whether the BLS 
showed something it did not purport to show, the lowest 
wage rate in each plant for all occupations except two. 
Nonetheless NMTBA’s evidence impeached it in those 
terms. 


First. the BLS definition of ‘‘covered workers’’ reached 
virtually no workers except those directly on the produc- 
tion line. The true definition of the term, as ruled by the 
Secretary himself, reaches some twenty other occupations. 


This is plain from a comparison of the BLS definition, 
J._A. 204, with the much more comprehensive definition in 
the Secretary’s rulings appearing in Appendix B hereto. 
See also supra pp. 45. NMTBA’s witness pointed out that 
the overly narrow BLS definition led to industry misun- 
derstanding. J.A. 163. 


Second, the Department’s own witness admitted on cross- 
examination that though he had been with the Department 
since 1940 he could not recall the origin of the BLS defini- 
tion: he said it was ‘‘probably lost in antiquity.’? J.A. 
47,51. In the meantime the Secretary has continued to ex- 
pand the definition of ‘‘covered workers.’’ Grudgingly the 
witness admitted that the questionnaire’s definition was 
not ‘‘as exhaustive or as detailed’? as the Secretary’s 
rulings. J.A.62. He admitted the questionnaire was being 
revised. J.A.52-53. The then revised form is in the record; 
its definition is broader. NMTBA Ex. No. 11, J.A. 208-209. 
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And forms that BLS has actually been using since this case 
are broader still. J.A. 258-260. The witness from BLS, 
which had the responsibility for field interviews and follow- 
up to assure that the questionnaire was filled out, J.A. 68, 
70-71, candidly testified, when shown a copy of the Secre- 
tary’s rulings on the definition of “‘covered worker,’ that 
“T have no knowledge of what that contains.’’ J.A. 74-75. 


Third, the NMTBA’s questionnaire, using the Secre- 
tary’s own definition, elicited data that showed nearly 40 
percent more workers per reporting plant than had the 
BLS questionnaire (compare J.A. 214 with J.A. 207), 
though the NMTBA questionnaire was circulated nearly a 


62 The BLS machine tool industry questionnaire in the instant case gave the 
following definition of covered workers: 


‘<For the purpose of this survey, include for the entire establishment all 
working foremen and nonsupervisory workers engaged in processing, 
fabricating, assembling, packaging, inspecting, handling, or shipping; and 
janitors working around machines while in operation.’” J.A. 204. 


A BLS questionnaire for the construction equipment industry, circulated 
after the hearing in this case, gave the following expanded definition (new 
matter is italicized) : 


‘‘For the purpose of this survey, include all working foremen and non- 
supervisory employees engaged in or connected with receiving, manufactur- 
ing, processing, fabricating, assembling, handling, inspecting, packaging, 
or shipping, including draftsmen and technicians, blueprint machine op- 
erators, freight elevator operators, employers supplying tools, and em 
ployees cleaning machines or removing waste resulting from their opera- 
tion, whose duties are essential to the efficient or continued use of the 
machines.’? 


In addition, the construction equipment questionnaire contains an Addendum 
(not a word of which was in the machine tool questionnaire) providing: 


“(In addition to the examples given . . ., covered work includes: 

Activities performed directly on or with material which is or will be 
incorporated into the end products (or any of their components) : Load- 
ing, unloading, checking, testing, hand trucking, moving, degreasing, 
material expediting, stock chasing, and sorting; 

Certain activities which provide direct and immediate guidance for 
production operations such as: Tracing, blueprint messenger service, 
shellacking of specialized wooden patterns, testing materials, production 
planning, and operations performed by employees some of whose duties 
are covered even though part of their duties involve a clerical funetion,’’ 
J.A. 258-260, 


The machine tool questionnaire in defining noncovered workers, whose wages 
were not to be reported, directed respondents to exclude ‘‘other plant workers 
not mentioned under workers covered."’ J.A. 204. In the construction equip- 
ment questionnaire this instruction to exclude ‘‘other plant workers’’ is con- 
xpicuously absent, See J.A. 259. 
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year later and employment in the industry had fallen dras- 
tically in the meantime. J.A. 163, 214. The NMTBA wit- 
ness testified that this larger per-plant reporting should be 
expected because, among other things, ‘‘of the broader scope 
in definition of covered workers’’ in the NMTBA survey. 
J.A. 165. 

Fourth, six witnesses testified on behalf of seven estab- 
lishments answering the BLS questionnaire. They all 
showed how they had been misled by the BLS definition of 
covered workers and had failed to report the lowest wage 
rate of covered workers in their plants. Hach was asked 
what was the lowest rate reported to BLS and the lowest 
rate that should have been reported under a proper defini- 
tion; the over-statement in the reports varied from 18 to 
78 cents an hour.* Each had been misled in the same way: 
the BLS questionnaire plainly indicated that covered work- 
ers were only production line workers. Supra p. 5.“ 

In six of the plants the lowest paid covered worker in 
fact was a blueprint machine operator. J.A. 96, 126, 148- 


149, 153, 168-169, 190. In the seventh it was an inventory 


verification clerk. J.A. 191-192.% Interestingly, none was 
a draftsman. 


Because of the notice of hearing—calling only for the 


62 J.A. 93, 95-96; 126; 148; 152, 153; 168, 169; 199; 191. 


A E.g., Jones: The questionnaire seemed to call only for rates paid those 
who ‘‘work on the final product themselves.’’? J.A. 106. 


Doolittle: ‘‘The Government exhibit, as we understood it, covered men 
actually working specifically on the parts that go into the machines we sell the 
Government.’’ J.A. 137. 


McCarthy: ‘‘When you read the BLS questionnaire as far as workers 
covered, we figured ... that this meant an individual that processed the parts 
of the machine....’’ J.A, 150. 


Harrison: ‘‘I think our whole problem wasx—when we say ‘ Production 
workers’ we are oriented to think of those doing the manufacture of machines 
wew’? JA. 158. 


Reise: ‘I am afraid our interpretation of the B.L.S. questionnaire wus that 
it was production workers only, so we exeluded a great many people that we 
later found should have been covered ....”’ J.A. 195. 


6 The Unions’ brief, p. 32 n. 18, asserts that such a worker is not a covered 
worker, But he examined materials, J.A. 196-196, and so was within the Sec- 
retary’s ruling that “temployeen examining or inspecting materials’’ arc 
covered. See Appendix B, § 37(b). 


53 


lowest rate paid to any covered worker in the plant, supra 
p. 6—no effort was made to list all the occupations not in- 
cluded in the BLS definition or to show the wage rates 
paid to others than the lowest paid or to show the occupa- 
tions of all the covered workers, other than the lowest 
paid, whose wage rates in fact were lower than the lowest 
reported to BLS. The witnesses, quite naturally, did not 
come with all that information. For example, asked about 
this on cross-examination, one witness said that he could 
not then identify all such workers and their wage rates but 
offered to get the information. The Department counsel 
did not ask him to do so. J.A. 140-142. 

Nonetheless, though not addressing themselves to the 
issue, the witnesses’ testimony did bring out that at least 
five categories of covered workers were paid less than the 
lowest rate reported to BLS.® 

Their testimony also showed at least seven other spe- 
cifie occupations of covered workers not included in the 
BLS definition.“ 


This was in addition to more general testimony that 
there were many workers excluded. One company failed to 
report the wage rates of over 500 workers. J.A. 141. 

And the exceptions to the tentative decision pointed out 
very specifically that numerous groups were paid at levels 


66 Two such workers were not specifically identified except as ‘‘covered.”’ 
Compare J.A. 195 with J.A, 191-192, The other such job categories, apart 
from blueprint machine operator, were draftsman, J.A. 97, 149, 169; time 
keeper, J.A. 97; machine d satp traince, J.A. 153; and inventory verification 
clerk, J.A. 191-192. The Unions’ brief argues, p. 32, that a machine design 
trainee is really a draftaman, Not so; his duties differ. J.A. 157-158. It 
also argues, p. 31 n, 17, that a time keeper is not a covered worker. Not so: 
while not covered in terms in the Sceretary's rulings, such a worker has to 
assemble records required under most government contracts, J.A. 102, 104, and 
so is engaged in ‘‘assembling ... articles... required under the contract.’” 
Appendix B § 36. See also, supra p. 52 n. 65, 


67 Time atudy mon, J.A. 131-132; manufacturing engineers, J.A. 132-133; 
employees preparing charts and log books, J.A, 133; janitors working around 
machines while not in operation, J.A, 133-134; electricians, J.A. 150; shop 
employees in machining and assembly operations, J.A. 191; and engincering 
clerks, J.A. 192. 
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in the same range as or lower than the rates paid to blue- 
print machine operators and draftsmen.* 

In the face of all this it is quite beyond credibility that 
among all the 275 establishments reporting to BLS there 
were not unreported wage rates of hundreds of covered 
workers, in addition to blueprint machine operators and 
draftsmen. actually lower than the ‘‘lowest’’ reported pur- 
suant to the defective definition. Even had the notice of 
hearing called for information other than the ““lowest’’ 
rate actually paid a covered worker at each plant and even 
if the notice had thrown open the issue of grouping along 
occupational lines as the Secretary ultimately decided, the 
evidence adduced by NMTBA would be more than enough 
to impeach the BLS data as a basis for finding the prevail- 
ing minimum for all groups except the two specified occupa- 
tions. That the issue was not so stated makes the impeach- 
ing quality of this evidence even stronger. With this im- 
peaching evidence in the record, the Department was 
required to come forward with ‘‘reinforcing”’ evidence 
within this Court’s ruling in Wirtz v. Baldor Electric 
Company. It made no attempt to do so. 

As a matter of fact, in Baldor, testimony from witnesses 
representing a very limited number of plants showed that 
wage rates reported in answer to the BLS questionnaire 


@ The Exceptions of Bryant Chucking Grinder Co. stated: 


“Tf |. . the Seeretary’s fine] determination is a dual rate, then the $1.65 
braeket should be expanded to inelnde all production-connected workers 
where the existing rate ranges are historically below the level established 
for production workers, and which would thereby maintain reasonable 
rate relationships that have been established over the years. The $1.65 
bracket wonld then inelude such jobs as janitors, truckers, sweepers, and 
Ke erib attendants in addition to blueprint operators and draftsmen.’’ 
J.A. 244. 


Other workers considered in the same ‘‘rate ranges’’ or ‘‘on the same level’’ 
were painters, snaggers and stock room attendants, Exceptions of Kingsbury 
Machine Tool Corp., J.A. 235, and clerical workers and elevator operators, 
Exeeptions of Brown & Sharpe Mfg. Co., J.A. 240. The exceptions made it 
elear that the separate lower wage for the two selected occupations would 
work a ‘‘eomplete distortion’? of ‘‘ proper job evaluations.’’ Exceptions of 
Jones & Lamson Machine Co., J.A. 238, ‘*{W]Je cannot understand . .. the 
distinetion between the sweeper and a draftaman ... a draftsman is normally 
a much higher skilled man than a sweeper.’’ Exceptions of Eastern Machine 
Serew Corp., J.A. 246; ne Exceptions of Bryant Chucking Grinder Co., J.A. 
243-244. 
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included only ‘‘direct production’’ workers, just as in this 
case.*® This Court held that there was: 


‘an inescapable inference that the definition of ‘cov- 
ered worker’ in the BLS questionnaire could have been 
widely, if not universally, misunderstood, and that the 
answers given, apart from the errors found by the 
appellants in their limited survey, could have been 
erroneous in several respects. In view of the evidence 
casting serious doubt on the validity of the Bureau’s 
survey results, it was certainly incumbent upon the 
Bureau, if it meant to rely on the survey, to offer 
some evidence in rebuttal of the attack.”” —— U.S. 
App. D.C. at , — F.2d at —. (Footnote 
omitted; emphasis added.) 


Thus even if the Secretary had the power to determine 
multiple minima by occupations, even had his notice pre- 
sented the issue, and even had he made findings warrant- 
ing his wage classification as a rational and sensible one, 
still he had insufficient evidence to sustain the minimum 
he fixed for all the occupations other than the two that he 
fixed at the ‘‘lowest’’? minimum. 


Respectfully submitted, 


Howarp C. WEstwoop 
Amy Ruta Maxx 
R. Markuam Batu 
701 Union Trust Building 
Washington 5, D. C. 
Attorneys for Appellees 


Of Counsel: 


Covincton & BuRLING 
701 Union Trust Building 
Washington 5, D. C. 


00 J.A. in Wirtz v, Baldor Electric Co., No. 17,770 (D.C. Cir. 1963), 171, 
238, 241, 244. 
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APPENDIX A 
Walsh-Healey Public Contracts Act 


Sec. 1. 


In any contract made and entered into by any execu- 
tive department, independent establishment, or other 
agency or instrumentality of the United States, or by 
the District of Columbia, or by any corporation all the 
stock of which is beneficially owned by the United 
States (all the foregoing being hereinafter designated 
as agencies of the United States), for the manufacture 
or furnishing of materials, supplies, articles, and equip- 
ment in any amount exceeding $10,000, there shall be 
included the following representations and stipula- 
tions: 


(b) That all persons employed by the contractor in 
the manufacture or furnishing of the materials, sup- 
plies, articles, or equipment used in the performance 
of the contract will be paid, without subsequent de- 
duction or rebate on any acount, not less than the mini- 
mum wages as determined by the Secretary of La- 
bor to be the prevailing minimum wages for persons 
employed on similar work or in the particular or similar 
industries or groups of industries currently operating 
in the locality in which the materials, supplies, articles, 
or equipment are to be manufactured or furnished 
under said contract. Act of June 30, 1936, ¢. SS1 $1, 
49 Stat. 2036; 41 U.S.C. § 35. 


- 6. 


Upon a written finding by the head of the contract 
ing agency or department that the inclusion in the pro- 
posal or contract of the representations or stipulations 
set forth in section 1 will seriously impair the conduet 
of Government business, the Secretary of Labor shall 
make exceptions in specific cases or otherwise when 
justice or public interest will be served thereby. Upon 
the joint recommendation of the contracting agency 
and the contractor, the Secretary of Labor may modify 
the terms of an existing contract respecting minimum 
rates of pay and maximum hours of labor as he may 
find necessary and proper in the public interest or to 
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prevent injustice and undue hardship. The Secretary 
of Labor may provide reasonable limitations and may 
make rules and regulations allowing reasonable vari- 
ations, tolerances, and exemptions to and from any or 
all provisions of this Act respecting minimum rates 
of pay and maximum hours of labor or the extent 
of the application of this Act to contractors, as herein- 
before described. Whenever the Secretary of Labor 
shall permit an increase in the maximum hours of 
labor stipulated in the contract, he shall set a rate 
of pay for any overtime, which rate shall be not 
less than one and one-half times the basic hourly rate 
received by any employee affected: Provided, That 
whenever in his judgment such course is in the public 
interest. the President is authorized to suspend any 
or all of the representations and stipulations contained 
in section 1 of this Act. Act of June 30, 1936, c. 881, 
$6, 49 Stat. 2038, as amended; 41 U.S.C. $40. - 


10. 


(a) Notwithstanding any provision of section 4 of 
the Administrative Procedure Act, such Act shall be 
applicable in the administration of sections 1 to 5 and 
7 to 9 of this Act. 

(b) All wage determinations under section 1(b) of 
this Act shall be made on the record after oppor- 
tunity for a hearing. Review of any such wage deter- 
mination. or of the applicability of any such wage 
determination, may be had within ninety days after 
such determination is made in the manner provided 
in section 10 of the Administrative Procedure Act by 
any person adversely affected or aggrieved thereby, 
who shall be deemed to include any manufacturer of, 
or regular dealer in, materials, supplies, articles or 
equipment purchased or to be purchased by the Gov- 
vernment from any source, who is in any industry 
to which such wage determination is applicable. Act 
of June 30, 1952, ¢. 530, § 301, 66 Stat. 308; 41 U.S.C. 
§ 43(a). 


Administrative Procedure Act 


Sec. 4. Except to the extent that there is involved 
(1) any military, naval, or foreign affairs function 
of the United States or (2) any matter relating to 
agency management or personnel or to public prop- 
perty, loans, grants, benefits, or contracts— 
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(a) Norice.—General notice of proposed rule mak- 
ing shall be published in the Federal Register (unless 
all persons subject thereto are named and either per- 
sonally served or otherwise have actual notice there- 
of in accordance with law) and shall include (1) a 
statement of the time, place, and nature of public 
rule making proceedings; (2) reference to the author- 
ity under which the rule is proposed ; and (3) either the 
terms or substance of the proposed rule or a descrip- 
tion of the subjects and issues involved. Except where 
notice or hearing is required by statute, this subsec- 
tion shall not apply to interpretative rules, gen- 
eral statements of policy, rules of agency organiza- 
tion, procedure, or practice, or in any situation in 
which the agency for good cause finds (and incor- 
porates the finding and a brief statement of the 
reasons therefor in the rules issued) that notice 
and public procedure thereon are impracticable, un- 
necessary, or contrary to the public interest. 


(b) Procepures.—After notice required by this sec- 
tion, the agency shall afford interested persons an 
opportunity to participate in the rule making through 
submission of written data, views, or arguments with 
or without opportunity to present the same orally in 
any manner; and, after consideration of all relevant 
matter presented, the agency shall incorporate in any 
rules adopted a concise general statement of their 
basis and purpose. Where rules are required by stat- 
ute to be made on the record after opportunity for an 
agency hearing, the requirements of sections 7 and § 
shall apply in place of the provisions of this subsec- 
tion. Act of June 11, 1946, c. 324, $4, 60 Stat. 238; 
5 U.S.C. § 1003. 


Sec. 7. In hearings which section 4 or 5 requires to be 
conducted pursuant to this section— 
. o e 

(c) Evmence.—Except as statutes otherwise pro- 

vide, the proponent of a rule or order shall have the 


burden of proof. Any oral or documentary evidence 
may be received, but every agency shall as a matter of 
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policy provide for the exclusion of irrelevant, imma- 
terial, or unduly repetitious evidence and no sanction 
shall be imposed or rule or order be issued except 
upon consideration of the whole record or such portions 
thereof as may be cited by any party and as supported 
by and in accordance with the reliable, probative, and 
substantial evidence. Every party shall have the right 
to present his case or defense by oral or documentary 
evidence, to submit rebuttal evidence, and to conduct 
such cross-examination as may be required for a full 
and true disclosure of the facts. In rule making or 
determining claims for money or benefits or applica- 
tions for initial licenses any agency may, where the 
interest of any party will not be prejudiced thereby, 
adopt procedures for the submission of all or part 
of the evidence in written form. Act of June 11, 
1946, ¢. 324, §7, 60 Stat. 241; 5 U.S.C. § 1006. 


Sec. 8. In cases in which a hearing is required to be 
conducted in conformity with section 7— 


(b) ScBsirrats axp Dectsioys.—Prior to each rec- 
ommended, initial, or tentative decision, or decision 
upon agency review of the decision of subordinate 
officers the parties shall be afforded a reasonable op- 
portunity to submit for the consideration of the offi- 
cers participating in such decisions (1) proposed find- 
ings and conclusions, or (2) exceptions to the deci- 
sions or recommended decisions of subordinate officers 
or to tentative agency decisions, and (3) supporting 
reasons for such exceptions or proposed findings or 
conclusions. The record shall show the ruling upon 
each such finding, conclusion, or exception presented. 
All decisions (including initial, recommended, or 
tentative decisions) shall become a part of the 
record and include a statement of (1) findings and 
conclusions, as well as the reasons for basis therefor, 
upon all the material issues of fact, law, or discretion 
presented on the record ; and (2) the appropriate rule, 
order, sanction, relief, or denial thereof. Act of June 
11, 1946, c. 324, §7, 60 Stat. 242; 5 U.S.C. § 1007. 
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APPENDIX B 


Rulings and Interpretations No. 3 of the Secretary of 
Labor under the Walsh-Healey Public Contracts Act, as 
amended January 31, 1961. 


Sec. 36. Employecs Covered by the Act—In General. 


(a) The stipulations shall be deemed applicable only 
to employees engaged in or connected with the 
manufacture, fabrication, assembling, handling, su- 
pervision, or shipment of materials, supplies, ar- 
ticles, or equipment required under the contract, 
and shall not be deemed applicable to employees 
performing only office or custodial work, nor to any 
employee employed in a bona fide executive, adminis- 
trative, or professional capacity, as those terms are 
defined and delimited by the Regulations, Part 541, 
applicable during the period of performance of the 
contract under section 13(a)(1) of the Fair Labor 
Standards Act. Regulations, section 50-201.102, as 
amended April 2, 1953. 


(b) If no separate records for employees engaged 
on Government work are maintained, all employees in 
the plant or department where the work is performed 
are presumed, until affirmative proof is presented 
to the contrary, to be engaged on Government work. 
Regulations, section 50-201.501(c). 


Sec. 37, Employees Covered by the Act—In Par- 
ticular Occupations, The following employees have 
been held to be employees engaged in or connected 
with the performance of the Government contract, 
unless they meet the qualifications of executive, ad- 
ministrative or professional employees as defined in 
section 39(a) below: 


(a) Technical workers closely associated with the 
productive processes involved in the manufacture of 
goods or commodities required by the Government, 
such as: 


(1) Laboratory technicians engaged in testing ma- 
terials used in the productive processes necessary to 
the manufacture of the materials, supplies, articles, 
or equipment to be supplied to the Government. 
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(2) Draftsmen engaged in the preparation of draw- 
ings, and operators of blueprint machines engaged in 
making blueprints, required to be supplied to the Gov- 
ernment, or prepared subsequent to the date of award 
for use by the manufacturer in producing the mate- 
rials, supplies, articles, or equipment to be supplied 
to the Government. 


(3) Workers whose work subsequent to the date of 
award consists of building models and running tests of 
materials to be supplied to the Government. 


(4) Employees who make special dies and tools 
necessary for the performance of the contract even 
though they may be regularly and currently engaged 
in similar functions on non-Government work. 


(5) Tool designers who actually design on paper the 
tools and instruments to be used in the performance of 
the Government contract. 


(b) Elevator men who operate elevators upon which 
materials used in the Government contract are moved 
from one floor to another. 


(ce) Operators of cranes which are used in moving 
articles called for in the contract or materials to be 
used in manufacturing such articles. 


(d) Employees who clean machines or who remove 
waste and other accumulations resulting from the 
operation of the machinery or other equipment used 
in the performance of the contract, in order to permit 
the efficient or continued use of such machines or equip- 
ment in the performance of the Government contract. 


(e) Employees who prepare instructions for assem- 
bly, erection, maintenance, or repair to accompany a 
commodity required under the contract. 


(f) Employees of the contractor who prepare charts 
and logbooks to record the operations of the ap- 
paratus required under the contract, when such 
charts or logbooks are demanded by the contracting 
officer or are to be delivered to the Government under 
the contract. 
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(g) Shipping employees. 


(h) Employees examining or inspecting materials, 
articles, supplies or equipment to be supplied to the 
Government. 


(i) Time study men who set the standard times 
and piece-work operations performed on the Govern- 
ment contract. 


(j) Foremen supervising the performance of work 
on the Government contract, and instructors of em- 
ployees performing such work. Such employees are 
covered where their work is directed to the perform- 
ance of the Government contract, even though they do 
not operate machines, handle materials, or otherwise 
perform manual operations in the production of the 
commodities called for by the Government contract. 


(k) Tool crib employees engaged in supplying nec- 
essary tools to employees working on the articles re- 
quired under the Government contract. 


(1) Dispatchers and trouble shooters whose duties 
are to expedite parts and materials to the places and 
at the times needed for continuance of productive op- 
erations on the Government contract. 


(m) Truckers in the employ of an employer sub- 
ject to the Public Contracts Act including those men- 
tioned in Section 40, below, are entitled to its benefits 
if they are engaged in: 


(1) Hauling to the plant materials or supplies to 
be incorporated into or used in the manufacture or 
processing of the ultimate product called for under the 
contract. 


(2) Intraplant hauling of supplies or materials that 
are to be used in performance of the contract or of 
the commodities to be furnished under the contract. 


(3) Moving the commodities required under the con- 
tract to the Government or to the destination desig- 
nated by the Government. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18437 
InpusTRIAL Union Department, AFL-CIO, er AL., 
APPELLANTS 
v. 
BarRBER-COLMAN COMPANY, ET AL., APPELLEES 


No. 18441 


W. Wiviarp Wirtz, SECRETARY OF LABOR, APPELLANT 
Vv. 
BaRBER-COLMAN COMPANY, ET AL., APPELLEES 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


MEMORANDUM ON BEHALF OF THE SECRETARY OF LABOR ON 
THE QUESTIONS OF ADEQUACY OF THE NOTICE OF HEARING 
AND OF OPPORTUNITY FOR HEARING ON THE ISSUES 
DECIDED BY THE SECRETARY 


Apart from asserting his statutory authority to determine 
dual industry-wide prevailing minimum wages on an occupa- 
tional basis, the Secretary here (insofar as may relate to ap- 
pellees’ claim of inadequacy of notice and of opportunity for 
hearing) decided only that the evidence adduced at the hear- 
ing warranted his exercise of this authority, specifying the 
evidence which he found sufficient to support the differentia- 
tion he concluded to make. His pertinent findings and con- 

qd) 
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clusions about the evidence were that the available wage data, 
although not suitable for determination of a single minimum 
for all covered workers in the industry as a whole, were suitable 
for determination of two minimums: one, on the basis of the 
BLS survey, which he found to be “accurate and reliable” and 
“the only appropriate foundation” for determining the prevail- 
ing minimum wage for all covered workers in the industry“ex- 
cept blueprint machine operators and draftsmen” (Tentative 
Decision, J.A. 227, 230), and a second minimum, on the basis of 
the industry association’s survey, which the Secretary found 
“was carefully directed toward obtaining minimum wage in- 
formation for these occupations” but “contain[ed] several 
serious inadequacies which disqualif[ied] it from use” for other 
covered workers (J.A. 227-228). 

The Secretary's limitation of the second minimum to only 
the two specified occupations was grounded upon his findings 
that there was “some merit insofar as [these two occupations] 
are concerned” in the Trade Association’s contention; that 
these workers “were considered outside the scope of the survey 
by persons answering these [BLS] questionnaires,” causing 
“low-paid covered workers” in these occupations to have been 
“mistakenly excluded” from the answers to the BLS (Tentative 
Decision, J.A. 224); that “the BLS questionnaire would not 
ordinarily have elicited responses for these particular covered 
workers” (id., J.A. 225, 226); that some persons in these two 
occupations “are frequently found at the lowest plant wage 
levels” (J.A. 225) and that they are “commonly paid sub- 
_ stantially less than the minimum wages generally paid to other 

covered workers” (Final Decision, J.A. 252); but that the 
evidence “did not disclose that other covered employees in 
‘supplementary’ classifications were also erroneously excluded 
from the questionnaire responses” (ibid.). 

Presumably, appellees’ complaint of inadequacy of notice 
and of opportunity for hearing relates to these findings. 
Appellees contend that the pre-hearing notice was inadequate 
to inform interested parties of the “subjects and issues” so 
decided because the notice “called for no data as to occupations 
and it specified no occupational issue” and said “nothing * * * 
as to occupational or multiple minima” (br. p. 43). They con- 
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tend that this was “prejudicial,” and not remedied by the spe- 
cific findings and conclusions in the tentative decision, because 
there was “no opportunity to address ourselves to the question 
whether this was an appropriate occupational classification” or 
to show that “every reason that called for fixing a sub-minimum 
or low wage for these two occupations, if the Secretary has the . 
power to do it, would apply also to other occupations” (see 
transcript of oral argument, pp. 38-39). 

It is our position: (1) that the prehearing notice (although 
understandably not forecasting the Secretary’s decision) was 
clearly adequate advance notice, in accord with the Adminis- 
trative Procedure Act, to advise that an issue at the hearing 
would be “what are the prevailing minimum wages’”—in the 
plural—for “covered workers,” in the industry, i.e., workers in 
occupations covered by the Act; (2) that in any event there 
was no “prejudicial” deficiency of notice, since there was unre- 
stricted opportunity at the hearing to present any evidence 
pertinent to “an appropriate occupational classification” —spe- 
cifically any evidence to show that the reasons warranting a 
separate minimum for blueprinters and draftsmen “would apply 
also to other occupations,” and industry counsel and witnesses 
did, in fact, address themselves to that very point with the 
result, however, that their own testimony unquestionably sub- 
stantiated the Secretary’s contrary finding; (3) that, although 
the tentative decision undeniably gave adequate and specific 
notice of the Secretary’s findings and conclusions, there was | 
thereafter no proffer of additional pertinent evidence to prove | 
that the reasons for determining the separate second minimum | 
applied to other occupations; and finally (4) even if the Court 
should conclude that there is some merit in appellees’ claim of 
prejudice, any such prejudice was restricted solely to the 
claimed lack of opportunity to show that the second ($1.65) 
minimum should be extended to other “production-connected” 
occupations—which would not, we submit, warrant affirmance 
of the decision below setting aside the $1.80 determination with 
respect to production workers, nor the $1.65 determination , . 
for blueprinters and draftsmen, but would justify, at most, an | 
order allowing opportunity to show that other “production- | 
connected” workers were entitled to the lower minimum. 3: 
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1. The prehearing notice was adequate advance notice of the 
issues decided by the Secretary 


The pertinent portion of Section 4(a) of the APA requires 
only that the notice contain a description of the “subjects and 
issues involved” in the proposed rule. The notice of hearing 
in the instant case (J.A. 199-201) stated that the subject is 
“to determine the prevailing minimum wages in the machine 
tools industry under Section 1 of the Walsh-Healey Public 
Contracts Act.” described the tentative definition of the Ma- 
chine Tools Industry. and listed “subjects and issues” on which 
interested parties might appear and submit evidence, specify- 
ing. inter alia. the issue “what are the prevailing minimum 
wages in the industry” (J.A. 200). After stating that employ- 
ment and wage data in the industry had been gathered for the 
payroll period ending nearest April 15, 1960, and that this 
information would be submitted “for consideration at the hear- 
ing” and was “now available to interested persons on request,” 
the notice suggested that, to the extent possible, the evidence 
of each witness at the hearing “should permit evaluation on a 
plant-by-plant basis” and should state “the minimum wage 
paid to covered workers (presently and, if possible, on April 
15. 1960), and the number of covered workers at such estab- 
lishment receiving such wages” (J.A. 200-201, emphasis added). 
Appellees do not suggest that there was any doubt that 
the reference to “covered workers” related to workers engaged 
in occupations covered by the Act, thus inherently indicating 
the pertinence of “occupational” considerations. The BLS 
questionnaire, with its definition—by occupations—of “workers 
covered” and “workers excluded,” clearly gave ample notice of 
this. While the notice of hearing did not expressly forecast 
that more than one minimum might be determined on the 
basis of occupational considerations, the statement of the “pre- 
vailing minimum wages” issue in the plural—ze. “what are the 
prevailing minimum wages in the industry’—clearly left the 
door open for determination of more than one minimum on this 
(as well as on any other) basis within the ambit of his statutory 
authority, in the event this should prove to be a suitable way 
to make pragmatic adjustment to the evidence adduced at the 
hearing. 
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The notice of hearing “specified no occupational issue” for 
the simple reason that no specific occupational issue had been 
raised or was made known to the Secretary in advance of the 
hearing. Had industry counsel or representatives seen fit to 
disclose in advance their plan to introduce at the hearing the 
issue of the adequacy of the BLS definition of “covered” occupa- 
tions—an issue not theretofore raised in the long history of the 
Secretary’s reliance on similar BLS surveys—there might be 
some grounds for appellees’ complaint. But appellees are 
hardly in a position to complain of lack of advance notice of an 
issue known only to their own representatives and not disclosed 
by them (for their own unexplained reasons) until the hearing 
was in progress." 

Appellees’ objection to the pre-hearing notice, therefore, is 
merely that it did not anticipate how the Secretary would ap- 
praise, and how he would adjust his determination to, indus- 
try’s undisclosed (as yet not introduced) evidence. Obviously, 
that was something which could be ascertained only after all 
of the evidence was in, and, therefore was not amenable to 
inclusion in the pre-hearing notice. “Surely every time the 
[Secretary] decided to take account of some additional fac- 
tor’—to paraphrase this Court's rejection of a comparable 
claim of deficiency in a notice of hearing—“[he] is not required 
to start the proceedings all over again. If such were the rule, 
the proceedings might never be terminated.” Logansport 
Broadcasting Corp. v. United States, 93 U.S. App. D.C. 324, 210 
F.2d 24. Appellees’ charge that the Secretary's determination, 


*The Labor Department economists testified that, although the definition 
in the BLS questionnaire had been used for many years (so long that its 
origin was “probably lost in antiquity"), its adequacy had not before been 
seriously questioned or claimed to be a source of misunderstanding or con- 
fusion in any respect, and that the questionnaire containing this definition 
had been distributed at the pre-hearing panel conference (at which industry 
counsel, who also represented the trade association at the hearing, was 
present) and no objection to the detinition had then been made (J.A, 59-64, 
69-73). Industry's expert, Dr, Modley, although he had been at about 15 
previous wage determination proceedings and had attended a substantial 
number of previous panel conferences, confirined the fact that no such 
objection had ever before been expressed, and testified that although he 
had developed some doubts during the preceding two or three years, they 
were “silent doubts” which he had never expressed except “occasionally 
°° * within industry circles but not going beyond that" (J.A. 183-184). 
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after the record was closed. “changed the rules of the game” 
(see br. p. 44: oral argument transcript, p. 42)—even if the 
charge were true—is no more indicative of deficiency in the 
notice of hearing than was the almost identical charge in Lo- 
gansport that the Commission was “changing the rules in the 
middle of the game” when its decision took into consideration a 
factor not mentioned in its prior notice of hearing nor included 
in its earlier published rules announcing the factors which 
would guide its decisions (210 F. 2d at 28). 

It is apparent that appellees’ claim of inadequate notice 
rests, not on any deficiencies in the notice itself, but on what 
they misconceived to be inflexible “rules of the game” (br. p. 
44). In short, appellees’ only complaint is that the Secretary 
surprised them because he did not consider himself bound “to 
the service of a single formula” but felt (quite properly) “free, 
within the ambit of [his] statutory authority, to make the 
pragmatic adjustments * * * called for by particular circum- 
stances” disclosed. for the first time at the hearing, by the 
evidence of industry witnesses. Cf. Episcopal Theological 
Seminary v. Federal Power Comm’n., 106 U.S. App. D.C. 37, 
269 F. 2d 228. at 236, certiorari denied sub nom., Pan American 
Petroleum Corp. v. Federal Power Comm’n., 361 US. 895. 
Evidently appellees were counting on the effectiveness of their 
own surprise evidence (of some mistaken reporting to the 
BLS) to throw such a monkey-wrench into the “single for- 
mula,” to which they assumed the “rules of the game” com- 
mitted the Secretary, as to leave the Secretary no alternative 
but to scrap the BLS survey completely—to abandon the whole 
proceeding and start anew, unless he was willing to accept the 
industry Association’s much more deficient survey as the sole 
- basis for his determination. This was, in fact, the basic posi- 
tion taken in the Association’s Motion for Reconsideration— 
ie. that if the BLS survey did not include the wages of each 
and every lowest paid covered worker, “the answer was either 
to adopt the results of the NMTBA survey, * * * or else to 
conduct a new survey which would report their wages” (Motion 
- for Reconsideration, p. 7; part of the record on file in this 
Court, but omitted from excerpts of Motion printed in J.A., 
pp. 256-258). 
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Certainly the terms of the notice of hearing did not warrant 
appellees’ assumption that the Secretary was foreclosed from 
making more pragmatic adjustments to the evidence adduced 
at the hearing—particularly in view of the Secretary’s frequent 
resort, in previous wage determinations, to the very type of 
pragmatic adjustment he made in this instance (see Secretary's 
main br. pp. 22-29). Appellees persist in misconstruing what 
they claim to be “an unbroken course of decisions that ene Se 
‘[t]here can be only one lowest or minimum wage in any one 
plant’ ” (br. p. 43), as an inflexible rule against excluding “the 
wages paid to any covered worker from consideration” in deter- 
mining an industry-wide minimum (see br., pp. 46-47). What 
appellees fail to point out is that the Secretary’s statements of 
this nature have been made only in response to proposals that 
he exclude the wages of some lowest paid covered workers from 
consideration in determining a minimum which would none- 
theless be applied and enforced with respect to the workers thus 
excluded. This important qualification to the so-called “rule” 
is clear from the full text of the Secretary’s statement of which 
only a partial fragment is quoted in appellees’ brief on page 47. 
As appellees there point out, the Secretary in the instant case 
rejected a union proposal that he base his determination on 
the wage rates for the lowest paid “significant concentration” 
of workers in each plant. The full text of his reason for this 
rejection was as follows: 

I reject this method of determining prevailing min- 
imum wages because I cannot arbitrarily exclude the 
wages paid to any covered worker from consideration 
in viewing the minimum wages paid by an establishment 
when I am seeking to determine a prevailing minimum 
wage which will be en forced with respect to all employees 
in an establishment performing on a contract subject 
tothe Act. [J.A.230; emphasis added.] 


The fragmented quote in appellees’ brief omits the word 
“arbitrarily” as well as any reference to the other qualifying 
clause underlined above. As shown in the Secretary's main 
brief (pp. 22-29), the Secretary in previous wage determina- 
tions had frequently excluded the wages of some lowest paid 
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covered workers in determining an industry-wide minimum 
when that minimum was not to be made applicable to the 
occupations of the workers whose wages were thus excluded. 

It is evident, we submit. that appellees’ claim of lack of notice 
and surprise can be attributed only to their own erroneous 
interpretation of so-called “rules of the game,” and to their 
disappointment that the Secretary carefully evaluated, and 
adjusted his determination to. their surprise evidence of mis- 
taken reporting to the BLS. instead of simply concluding that 
this evidence completely frustrated the proceedings. 


2 Inany event, there was no “prejudicial” deficiency of notice 
or of opportunity for hearing 


Appellees’ counsel, when asked at oral argument to state 
what “actual prejudice” was claimed to have resulted from the 
alleged deficiencies in the notice of hearing, responded as 
follows: 

[W]e had simply no opportunity to address ourselves 
to the question whether [the determination of a 
separate rate for blueprint machine operators and drafts- 
men] was an appropriate occupational classification. 
Now that was brought out in the exceptions. It was 
brought out. for example. that there are other occupa- 
tions which are paid as low as or even lower than these 
two. 

That to single out these two occupations, having one 
minimum for them and a higher minimum for all others, 
would have an adverse effect on the wage structure of 
companies in the industry. That every reason, every 
reason that called for fixing a sub-minimum or low 
wage for these two occupations, if the Secretary has the 
power to do it, would apply also to other occupations. 
But at the hearing there has never been an opportunity 
to address ourselves to that issue. [Transcript, pp. 
38-39.] 


The fact is, however, that there was unrestricted opportunity 
at the hearing for the parties to address themselves to that 
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issue, and industry counsel and witnesses did specifically and 
fully address themselves to that very point. It is noteworthy 
that the exceptions filed by the Association to the Secretary's 
Tentative Decision did not claim that there had been any lack 
of opportunity to adduce evidence that “other occupations” 
were entitled to separate classification as much as were blue- 
printers and draftsmen. Its exceptions claimed only that, if 
the Secretary had the authority to determine more than a 
single minimum (which, of course, it challenged), the record 
(i.e., the evidence already adduced) did not substantiate “the 
proposed limitation of $1.65 to blueprint operators and drafts- 
men alone” (J.A. 248) or a definition of “‘the group to which 
he proposes to give a separate determination any smaller than 
‘production-connected’ employees” (see Exceptions of 
NMTBA, p. 11, not printed). 

It is evident that at the time of filing the exceptions, industry 
counsel (who was then James R. Patton, Jr., now counsel on 
the amicus brief of the Chamber of Commerce) was well aware 
that the questioning and testimony at the hearing had been 
addressed directly and specifically to the question whether re- 
spondents to the BLS survey had omitted reporting “other pro- 
duction-connected employees as their lowest paid covered em- 
ployees” (id. p. 12). In fact, industry counsel deliberately 
framed his questions to elicit evidence of all “categories” of oc- 
cupations that might possibly have been subject to such omis- 
sions. and the cross-examination thoroughly explored every 
suggestion of this sort (see infra, pp. 12-19). The Association's 
argument in support of its exceptions to the “proposed limita- 
tion” of the $1.65 rate was grounded. not on lack of opportunity 
to show that any such other “lowest paid covered employees” 
had been omitted from the BLS survey, but simply on the 
ground that the evidence thus adduced in the record did not 
substantiate the Secretary’s finding that the only lowest-paid 
covered workers so omitted were blueprinters and draftsmen— 
although the Association did not purport to claim (as is now 
asserted by appellees’ counsel, see infra, pp. 10, 18-20) that the 
evidence elicited from the industry witnesses actually did 
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show that other “categories of covered workers were paid less 
than the lowest rate reported to BLS” (see appellees’ br. p. 53).? 

Appellees’ contention that “[b]ecause of the notice of hear- 
ing * * * no effort was made * * * to show the occupations 
of all the covered workers, other than the lowest paid, whose 
wage rates in fact were lower than the lowest reported to BLS” 
and that “[t]he witnesses. quite naturally, did not come with 
all that information” (br.. pp. 52-53) is a supposition which is 
squarely contradicted by the evidence in the record. It is con- 
tradicted by the testimony of the very witnesses who appellees 
claim “though not addressing themselves to the issue * Por 
did bring out that at least five categories of covered workers 
were paid less than the lowest rate reported to BLS” (ibid.). 
As we shall show. all of the industry witnesses came fully pre- 
pared to address themselves to this issue and were searchingly 
examined on it, with the result that their evidence affirmatively 
showed that the only covered workers paid rates lower than the 
lowest reported to BLS were some blueprinters and draftsmen. 

Inasmuch as appellees’ contrary representation of the evi- 
dence is replete with references which superficially may appear 
to lend substance to their claim of prejudice, we feel it necessary 
to review the evidence in some detail. even at the risk of extend- 
ing this memorandum. For. an accurate appraisal of the evi- 
dence in the record. we believe, will conclusively refute appel- 
lees’ claiso of prejudice. Industry counsel himself asked each 
of the six industry witnesses specifically whether his company 
had onthe payroll of the period pertinent to the BLS survey 


2The Association's argument with respect to the evidence in the record 
was: 
“Merely because the six witnesses produced by the Association at the 
bearing testified primarily with reference to blueprint operators and drafts- 
men. the Secretary is not free to conclude that the 240 remaining establixh- 
ments in the industry did not employ other production-connected employees 
as their lowest paid covered employees.” {Exceptions of NMTBA to the 
Tentative Decision and Brief in Support Thereof, p. 12, not included in the 
excerpts printed in J.A.] 
Then followed the contention that a comparixon of the abbreviated definition 
in the BLS questionnaire with the much more detailed definition of the 
Secretary's Rulings and Interpretations No. 3 ( Section 37) sufficed to show 
that the BLS survey excluded other covered workers (ibid.). 
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“any other production or production-connected workers who 
were paid less” than the lowest rate reported to BLS (J.A. 97, 
127, 149, 153, 169, 191). In each case the testimony was 
clear—on cross-examination if not on direct—that there were 
no such covered workers other than blueprinters and draftsmen. 

Before examining the evidence which is in the administrative 
record, appellees’ extraordinary reliance on affidavits not in 
that record should be noted. Appellees’ brief asserts that 
“affidavits filed in the lower court” by the 11 plaintiff com- 
panies “make [it] clear” that “there were numerous occupa- 
tions missed by the BLS data and that those data failed to re- 
flect wage rates of large numbers of covered workers,” with a 
footnote stating that the affidavits show that these eleven com- 
panies “employed 110 covered workers * * * in about 40 
occupations” who “are paid less than the minima deter- 
mined by the Secretary.” and that ‘[o]nly three of the[se] 
employees were blueprint machine operators and none were 
draftsmen” (br. pp. 46-47, and fn. 60). This assertion is 
obviously designed to imply that the wages of these workers 
were not accurately reported to the BLS or included in the 
BLS survey. Apart from the fact that the affidavits are not 
part of the evidence in the record before the Administrator 
(having been filed in the court below solely for the purpose 
of establishing standing to sue)—and apart from the further 
fact that they relate, not to wages paid as of the date pertinent 
to the BLS survey (i.e. April 1960), but relate to wages being 
paid at the time the suit was filed some three years later (June 
1963)—there is nothing whatsoever in the affidavits to sup- 
port appellees’ inference or implication that any of these com- 
panies failed or omitted to report the wages paid for such 
“oecupations” to the BLS or that any of these workers were 
paid less than the minimum wages reported to BLS by these 
companies. Indeed, the affidavits themselves show that most 
of these “110 covered workers” were engaged in shop produc- 
tion occupations (e.g. “grinder operator,” “assembler,” “lathe 
operator,” “mill operator,” “turret lathes,” J.A. 266-267, 269)— 
i.e. clearly covered occupations as to which no one has suggested 
any doubt or misunderstanding. They were undoubtedly 
reported accurately to BLS. Significantly, no one from any 
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of the plaintitf-companies appeared to testify as a witness at 
the administrative hearing! 

Turning now to the evidence in the record, appellees appear 
to rely primarily on the testimony of the witness Doolittle from 
the Brown and Sharpe Company, citing one page of his quite 
lengthy testimony as support for the assertion that “[o]ne 
company failed to report the wage rates of over 500 workers” 
(appellees’ br. p. 53). This witness, on direct examination, 
testified that his Company had reported to BLS $1.44, paid 
to a “shop beginner.” as the plant’s lowest rate, whereas at 
that time the Company had “a beginner blueprint machine 
operator” paid at $1.26 (J.A. 126). He was not asked whether 
there were any others paid less than the $1.44 as of the date 
of the BLS survey. but the questioning shifted to a year later 
at which time he said the lowest paid covered worker was 
“shop beginner” paid $1.28 (J.A. 127) He was asked to list 
or describe “‘any other illustrative cases or other examples of 
production-connected workers * * * and the wages they re- 
ceived” in the 1961 payroll period of the NMTBA survey. In 
response to this question the witness (who supposedly, accord- 
ing to appellees. did not come prepared to address himself to 
this issue) promptly and precisely listed: “one at $1.31, a begin- 
ner blueprint machine operator; one at $1.44, blueprint 
machine operator; one at $1.51, a time clerk beginner on the 
production floor; three at $1.58, time clerks on the production 
floor; and eight at $1.60, janitor helpers” (J.A. 127-128), ze. 
only a single employee in this list was paid a rate lower than the 
$1.44 reported to BLS a year earlier, and this lone employee 
was a beginner blueprinter. Industry counsel, purporting to 
recapitulate his testimony, asked: 

Q. “In other words, three covered employee cate- 
gories received wages in 1961, a year later, lower, or at 
least equal to the minimum you reported to the Govern- 
ment a year earlier?” [Emphasis added.] To which 
the witness responded “Yes.” (J.A. 128). 


Later, however, counsel at the hearing recognized that the 
reference to “categories,” “may have been misleading” and 


>This was the “freakish” cane (J.A. 144-145) described at the oral argu- 
ment (transcript, pp. 22-23). 
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undertook to correct it to show only “three covered employees” 
(J.A. 135). In fact, there was only the one employee so far 
as was pertinent to the comparison counsel was purporting to 
make. Counsel obtained his count of three by including the 
blueprinter paid $1.44 (ze. “at least equal to” the lowest rate 
reported to BLS) and by including the “shop beginner” (see 
infra). Apart from the fact that this witness (who came to 
the hearing well-prepared also with written job descriptions, 
J.A. 128-130) erroneously assumed that “time clerks” were 
covered (as the Secretary specifically found, J.A. 227), the 
witness carefully refrained from saying that any employee paid 
less than the $1.44 minimum had been omitted from the report 
to BLS—except the lone beginner blueprinter. The implica- 
tion suggested by counsel that the “shop beginner” may have 
been one of the three “categories” or “employees” omitted from 
the BLS survey was clearly misleading, since the witness had 
testified that the $1.44 minimum reported to BLS was, in fact, 
the rate then paid to its lowest paid “shop beginner” (J.A. 126), 
and further admitted, on cross-examination, that there was no 
mistake or confusion about the coverage of that occupation 
under the BLS definition (J.A. 136-137). 

Thus, the net result of this witness’ testimony was that the 
only covered employee paid less than the minimum reported to 
BLS was a single beginner blueprinter, and even a year later the 
only such employees he might have failed to report under the 
BLS definition were two blueprinters—one at $1.31 and the 
other at $1.44 (J.A. 127).* 

What then of this witness’ reference to “500 workers” (see 
supra, p. 12) which appellees cite as “more general testimony 
that there were many workers excluded” from the reports to 
BLS? This is perhaps the baldest example of appellees’ mis- 
statement of the import of the evidence in the record. Apart 
from the fact that this reference was indeed so “general” and 
so inconsistent with the witness’ specific testimony as to war- 

“The “janitor helpers” or “Departmental Helpers.” which he designated 
as an occupation which the BLS definition might not have elicited, were 
paid according to his testimony, a minimum of $1.60 (J.A. 123, 12-130), 
ic. a difference of 16 cents more than the $14 minimum reported to BLS— 


a difference which the witness himself testified he would call “substantial” 
(ef. JLAL 147). 
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rant the Secretary's rejection of its credibility on this ground 
alone, any significance that might have attached to it was 
completely undermined on cross-examination. 

On direct examination, the witness had mentioned time 
clerks, janitors’ helpers, departmental helpers, manufacturing 
engineers—in addition to blueprinters and draftsmen—as 
“covered workers” who might have been excluded because of 
the claimed misunderstanding of the BLS definition (J.A. 128- 
135). As noted above, he did not testify that any of these 


workers—except a lone blueprinter—was paid a rate less than 
the $1.44 reported to BLS. On cross-examination, he was 


asked whether all of those workers other than the blueprinters 
were not. in fact. paid higher wages than the minimum wage he 
had reported to the BLS, to which question he answered un- 
qualifiedly: “Yes” (J.A. 139). He was then asked the question: 
“even if you understood it to include those workers, it would 
have made no difference in your report of the lowest wage actu- 
ally paid, would it?” To which he answered “On those work- 
ers you mentioned, it would not have made a difference. On the 
blueprint operators it would have” (J.A. 140). When ques- 
tioned as to “how many” of these there were whose exclusion 
would have made any difference, he said he didn’t have the 
“figures” —only “the lowest worker in 1960,” who was a “begin- 
ner’ blueprint operator. When asked “[w]as there another 
one?” he answered: “I don’t have it. I can get it if you 
want it, but I don’t have it” (zbid.). 

This is what appellees’ brief points to (with special empha- 
sis) as its prize (and single) “example” of how “the notice of 
hearing” supposedly deterred industry witnesses from address- 
ing themselves to the issue of identifying other “categories of 
covered workers [who] were paid less than the lowest rate 
reported to BLS” (br. p. 53). Appellees’ emphasis on this 
“example” is not only another instance of their inaccurate rep- 
resentation of the evidence, but demonstrates the extreme to 
which they must resort to lend any seeming substance to their 
claim of prejudice. Their brief emphasizes in italics the state- 
ment: “The Department counsel did not ask him to do 80” (i.e. 
to get the information the witness offered to furnish). The 
fact is, as the record shows, that Department counsel returned 
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to his offer and after explicitly reminding him of it, got the 
witness’ unqualified assurance that the information would be 
furnished: “Yes, I will. I will have to call Providence, but I 
will” (J.A. 142). 

Plainly the absence of this evidence from the record is not 
because of any lack of notice or of opportunity for hearing. 
The only reasonable inference from the witness’ failure to 
produce it is, we submit, that it would not have supported the 
implication he was suggesting, ze. that the company had failed 
to report to BLS wages of other covered workers who were paid 
lower rates than the $1.44 minimum it had reported. In short, 
the reference to 500 workers reduced down to a single employee 
paid less than the minimum his company had reported to BLS, 
and this employee was the lone beginner blueprinter, to whom. 
he had referred on direct examination. That appellees should 
have the temerity to single out and represent this witness, above 
all, as coming to the hearing unprepared to address himself to 
this issue, is particularly inexplicable, when the full 22 printed 
pages of his testimony is examined (J.A. 125-147, especially 
127-136 on direct examination). 

The other five witnesses were equally well prepared and pre- 


cise in addressing themselves to the same explicit question. 
Thus, the witness Jones, from the Heald Machinery Co..° 
which had reported $1.62 to BLS as its lowest rate—paid to 
nineteen “beginners” in “production” jobs such as “drive opera- 
tors, lathe operators, various types of machining work” (J.A. 
93-94)—testified that its lowest rate had in fact been $1.20 paid 
to three blueprint machine operators and listed “six other blue- 


* This witness testified that he did not know that his Company ever re- 
ceived or filled out the BLS questionnaire, but was testifying to how it 
would have been filled out (J.A. 92-95, 110). However, having been in- 
formed after his appearance at the hearing that his Company had, in fact. 
received and responded to the questionnaire, he has agreed that the record 
should, if possible, be corrected to remove the erroneous implication to the 
contrary. Since the erroneous implication left in the record is that BLS 
survey was so deficient as to have entirely omitted a company of this size 
(J.A. 93), we feel it important to make this correction. 

Accordingly, we are filing, simultaneously, with this memorandum, a 
motion to correct the administrative record by including therein the certified 
correspondence attached to the motion. This correction does not affect the 
substance of Mr. Jones’ testimony in any other respect. 
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print operators whose rates range from $1.24 to $1.50” (J.A. 
96). When pressed to name “any other production or produc- 
tion-connected workers who were paid less than $1.62,” the 
witness had come well enough prepared to answer precisely: 
“Yes, I found one draftsman * * * receiving $1.54” and “three 
timekeepers that we were paying $1.50 * * *” (J.A. 97). He 
was indeed. so well prepared as to have written job descriptions 
with him, which he read into the record (J.A. 99-100, 102), and 
later admitted that his job description of the “timekeepers” did 
not fit any of the designations of covered workers specified in 
detail in the Secretary's Rules and Regulations (J.A. 104). The 
Secretary specifically found that the NMTBA survey had er- 
roneously included such “time clerks” who “are not covered” 
by the Act (Tentative Decision, J.A. 227).° 

The witness McCarthy of the Dries and Krump Co., who 
testified that his company had reported to BLS as its lowest 
wage $2.24 paid a “material handler” (and had only one in that 
“category” ). whereas it had on its payroll a blueprint operator 
paid $1.75 (J.A. 148-149) was then asked by industry counsel 
whether there had been “any other covered workers * * * 
[paid] less than the amount that you reported.” His answer 
was “Just one—a draftsman, paid $2.15” (J.A. 149). 

Similarly, the witness Harrison of the Snyder Corporation, 
after testifying that the lowest wage reported to BLS was $2.41 
paid a material handler whereas the lowest wage actually paid 
was $1.66 to blueprint operators, of whom he had three at that 


“On crossexamination, this witness was given further explicit oppor- 
tunity to furnish the rates of all employees paid less than the $1.62, but 
declined to furnish the questionnaire response which would have xhown 
this, as follows: 

“Q. Well, now, you testified about a whole lot of rates here running from 
your bottom one up to about $1.62. Is that part of the wages still a secret? 

“A. No, sir, that’s public record. 

“Q. Do you have any objection to showing the part of it that runs up 
to $1.627 

“A. I'm sorry, I don’t have the form with me. I can't show It to you. 

“Q. Do you have any objection to producing it?” 

. J . s . ° ° 

“Mr. Low. Do you choose not to produce it? 

“The Witness. I do choose not to produce it unless good cause could be 
shown.” [J.A. 111]. 
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time (J.A. 152-153), when asked the same question about “any 
other production or production-connected workers,” answered 
“We have another classification, yes. A machine design 
trainee,” for whom the “lowest-paid at that time was $1.76” 
(J.A. 153). His description of the job—“to learn machine de- 
signing,” “correcting blueprints for errors found as the machine 
or components are being assembled”—showed him to be clearly 
draftsman trainee, 2.e., within the “draftsmen” classification 
(J.A. 157) described by the previous witness—“prepares the 
blueprints for manufacture of the article,” i.e. machines (J.A. 
149). 

The witness Shilson, of the Cross Company, after testifying 
that his company had reported to BLS $2.33 as its lowest wage, 
paid to two “janitor-sweepers” (J.A. 168) whereas it had a 
blueprinter at that time paid $1.55 (J.A. 169). when asked for 
“any other covered workers * * * who received less than what 
you reported to the Government,” answered that he had “some 
draftsmen detailed C” (which would be “the lowest level.” 
“new” employee) only one of whom was paid less (J.A. 169- 
170, 174). That he came well-prepared to give specific com- 
prehensive data is evident from his precise listing of the num- 
ber and wages of blueprinters and “draftsmen detailed C” he 
had a year later in 1961: a blueprinter paid $1.57 and nine 
such draftsmen ranging from $2.07 to $2.32 (J... 170, 173). 
For the 1960 period pertinent to the BLS survey the company 
had a blueprinter and the single draftsmen referred to above 
(J.A. 168-170). 

The final witness was Reiss of the Motch and Merryweather 
Co. which had two separate plants—one called the Avey Divi- 
sion in Kentucky, and another in Cleveland, Ohio (J.A. 189). 
Although his testimony became somewhat confused at. times 
because the questioning interspersed the two different. plants 
and two different years, what emerged, after cross-examination, 
is clear. 

The Avey plant had reported to BLS as its lowest wage $1.55 
paid to two employees in jobs known as “casting grinding” or 
“casting cleaning, snagger, burr filer,” whereas the lowest. wage 
paid had been $1.25 to a blueprint operator (J.A. 190). This 
cone blueprint operator was admittedly the only covered em- 
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ployee psid less than the $1.55 at that time (J.A. 195). Earlier 
confusing implications (discussed infra) were clarified beyond 
doubt by the following testimony on cross-examination (J.A. 
195): 
Q. Did you exclude others earning less than $1.55 at 
your Avey plant who were employed there in April 1960 
who you now think you improperly excluded? 
A. No. 
Q. Just one in Avey? 
A. That's right. 


The Ohio pliant had reported to BLS as its lowest. wage $2.13, 
also paid to a “casting grinding” employee—the same job re- 
ported as the lowest wage job reported by Avey (J.A. 191)— 
whereas. the witness testified, the actual lowest wage paid was 
$1.45, paid to “our inventory verification clerk” (J.A. 191-192). 
At the Ohio plant. there were only a total of three employees 
(whom the witness considered covered) paid less than the 
$2.13 for the period of the BLS survey in 1960 (J.A. 195)— 
the same inventory verification clerk (J.A. 192, 198) and ap- 
parently two blueprinters (although the record does not clearly 


identify them as employed in 1960; see J.A. 192). This wit- 
ness Reis voiced the generalization—or speculation—about ex- 
cluding “a great many people that we later found should have 
been covered” (quoted in appellees’ brief, p. 52, fn. 64), but 
most of his specific testimony related to 1961 employment. 
When he was pinned down—on cross-examination—specifically 
to what he actually failed to report to BLS by the question: 


How many were employed in Ohio in April of 1960 
receiving less than $2.13 an hour whom you excluded 
and now feel you improperly excluded? 

He answered: Three [J.A. 195]. 


Appellees make several references to this witness’ testimony 
as support for their assertion that the industry witness’ testi- 
mony, though not addressed to the issue, “did bring out that at 
least five categories of covered workers were paid less than the 
lowest rate reported to BLS” (br. p. 53, fn. 66). The foot- 
note states that “two such workers were not specifically identi- 
fied except as ‘covered’,” citing this witness’ testimony at J.A. 
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191-192, 195. The references cited, however, identify “shop 
employees engaged in machining and assembly operations,” 
who in 1961 were paid $1.45 (J.A. 191). The company’s Avey 
plant, to which this testimony related, had reported $1.55 to 
BLS as its lowest rate. Appellees’ evident implication is that 
the rates of these employees were not accurately reported to 
BLS in 1960. But the witness explicitly testified on cross- 
examination that “these two people who are being paid $1.45 
were hired after April 15, 1960,” so they would not have been 
included in the BLS survey for the simple reason that they were 
not on the payroll for the period of the BLS survey (J.A. 194)— 
a page reference notably missing from the pages cited by ap- 
pellees. As noted above, this witness also explicitly testified 
that “just one” person—a blueprinter—had been mistakenly 
excluded from this plant’s report to BLS (J.A. 195). 

Industry counsel at the hearing did fully explore with this 
witness, as with all the others, the question of “other produc- 
tion-connected workers” who may have been paid less than the 
lowest wage reported to BLS, but the questioning at this point 
shifted to 1961 (J.A. 191-192). It was in response toa number 
of such questions, that the witness listed: two “shop employees 
engaged in machining and assembly operations” paid $1.45 
(J.A. 191), a “blue print operator” paid $1.6) and “an engineer- 
ing clerk whose duties are somewhat more responsible but of 
the same nature as the blue print operator,” at $1.87 (J.A. 
192).’ Counsel explicitly brought out that all of “these wages 
[were] in 1961 a year later” than the BLS survey date, although 
his reference to their being “lower than the minimum reported 
to the Government in 1960” (ibid.) was evidently designed to 
imply that they represent wages actually omitted from the re- 
porting to BLS. That this implication was wholly unwar- 
ranted was clearly brought out on cross-examination, as shown 
supra, p. 18 (J..A. 195). 


TIt may be noted that appellees list the last named worker among their 
alleged “other specific occupations not included in the BLS definition” as 
if his occupation were different from the blueprint operator's (br. p. 53, fn. 
67), just as in footnote 66, they list the “machine design trainee” as a 
different “category” from a “draftsman” (see supra, p. 17). 
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From the above review of the witness’ testimony it is evident 
that all that remains of appellees’ alleged “five categories”— 
apart from the blueprint operators and draftsman—is the single 
“inventory verification clerk.” who, like the “time clerks” was 
clearly shown not covered (J.A. 192, 196-197). The Secre- 
tary’s finding that the NMTBA survey erroneously included 
“not covered” workers “such as time clerks * * * ‘and other 
similar production-related workers’” (J.A. 227) undoubtedly 
had reference to such inventory verification clerks. (Cf. J.A. 
191-192 with Secretary’s finding J.A. 227). Thus (in contrast 
to the seemingly impressive array of “other” workers for whom 
appellees cite record references, p. 53, fn. 66) appellees’ “at least 
five categories” reduces down to precisely the two occupations 
which the Secretary found to be the only pertinent ones omitted 
from the BLS survey. 

The record thus amply substantiates the “significant” rea- 
sons for the Secretary’s distinguishing these two occupations, 
alone. from other “production-connected” occupations. On this 
record. the findings (1) that “the BLS questionnaire would not 
ordinarily have elicited responses for these particular covered 
workers” (J.A. 225) and (2) that they are “frequently found 
at the lowest plant wage levels” (ibid.) and that the minimum 
wage paid them is “commonly * * * substantially less than 
the minimum wages generally paid to other covered workers” 
(J.A. 252), could not be made with respect to any other covered 
“production-connected” occupations which the industry mem- 
bers have contended should be classified along with blueprint 
operators and draftsmen at the $1.65 minimum. 

Five of the eight individual companies which filed excep- 
tions to the Secretary’s Tentative Decision asked that the $1.65 
minimum be extended to “include such production-connected 
workers as painters and snaggers, tool crib and stockroom at- 
tendants, and hand truckers” (J.A. 235), “production related 
clerical workers, elevator operators, and janitors working 
around machinery” (J.A. 240), “janitors, truckers, sweepers, 
and tool crib attendants” (J.A. 244), and, more generally, “all 
production-connected workers” (J.A. 238). These companies 
contended that “{t]he normal rate ranges for these jobs are 
normally lower than for machine operators” and “production 
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workers” (J.A. 235, 244, 238), and that these “other ‘production- 
related workers’” “have always been considered on the same 
level as Blue Print Machine Operators” (J.A. 240). But, not 
only was no evidence adduced that any company failed to re- 
port to BLS the wages paid these other “production-connected” 
workers but the evidence shows affirmatively that nobody was 
mistaken about their inclusion in the BLS definition of covered 
worker. Most of the witnesses testified that the lowest rate 
their companies reported to BLS were the wages paid hand 
truckers or material handlers (J.A. 148, 152-153), or janitor- 
sweepers (J.A. 168), or snaggers and casting grinders (J.A. 190, 
191). Also the reason given by all of the witnesses for their 
omission of blueprinters and draftsmen was that they did not 
work in the shop alongside the production workers, and were 
considered or classified as “office” workers—i.e., who were 
thought to be excluded under a section of the BLS definition 
clearly not applicable to “production-connected” shop workers 
(J.A. 112, 114-115, 123, 142, 150, 158, 172, 197). Obviously, 
it cannot be said of these other production-connected workers. 
“that the BLS questionnaire would not ordinarily have elicited 
responses for these particular covered workers” (J.A. 225). 
The evidence also affirmatively shows that these other pro- 
duction-connected workers were not employed at the same or 
comparable minimum wage level as were blueprint machine 
operators and draftsmen. Every one of the company officials 
who appeared as witnesses at the hearing testified that the 
lowest paid covered worker in each of their respective plants 
was a blueprint machine operator who was invariably paid 
substantially less than the minimum paid to the lowest-paid 
other covered production-connected worker (see supra, pp. 
12-19). In one plant, for example, the lowest-paid janitor 
sweeper received $2.33—i.e., 78 cents an hour more than the 


“The witnesses uniformly referred to the specific section of the BLS 
questionnaire which contained direction to exclude “[o]ffice, sues execu- 
tive, administrators, and other executive personnel” (eg. J.A. 112, 123, 150, 
171-172). See also the Association's Motion for Reconsideration, in which 
it was stated that “[t]he BLS survey directed employers not to report the 
wages of ‘office personnel’ and that “[t]hese workers were quite naturally 
considered to be within that exception and thelr wages were not reported” 
(J.A. 257). 


\ 
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lowest-paid blueprint operator who received $1.55 (supra, p. 
17). The two plants that reported to BLS the lowest rate 
paid truckers and material handlers-allegedly paid “on the 
same level as Blut Prine Machine Operators” (J.A. 240)— 
paid the former a minimum of $2.24 and $2.41, respectively, 
i.e. 49 cents and 75 cents higher than the minimum ($1.75 and 
$1.66) paid to blueprint operators (J.A. 148-149, 152-153), 
The two plants of the Motch and Merryweather Co. paid mini- 
mum rates, respectively, of $1.55 and $2.13 to snaggers or cast- 
ing grinders, .e. 30 cents and 53 cents higher than the minimum 
rates ($1.25 and $1.60) paid to blueprint machine operators 
(J.A. 190, 191-192). The Brown and Sharpe Manufacturing 
Company, which filed an individual exception (J.A. 240), in 
1961 paid janitor helpers a minimum wage of $1.60, z.e. 29 
cents more than the minimum ($1.31) paid a blueprint operator 
(J.A. 127-128). Similarly with respect to draftsmen, the 
Snyder Company plant paid a minimum of $2.41 to material 
handlers. z.e., 65 cents more than the minimum of $1.76 pand to 
the draftsman-trainee (J.A. 152-153). The disparity shown 
between the minimum wages paid by the Cross Company to 
draftsmen and material handlers or janitors in 1960 was not as 
substantial (e.g J.A. 168-169), but in 1961, this same plant 
paid a minimum of $2.07 to a draftsman, i.e. 26 cents less than 
the $2.33 minimum paid to material handlers and janitors 
(J.A. 175)? 


“~ There can be no question that the six industry witnesses 


were carefully selected to demonstrate the full extent of omis- 
sions from the BLS survey occasioned by any misunderstanding 

f BLS quesionnaire’s definition of “covered workers.” Dr. 
Modley (who, with Mr. Patton, represented the Association 


* Nor does the evidence sustain industry's contention that the wages pald 
these production-connected workers were below those paid to production 
workers. Undoubtedly this contention might be supported with respect 
to the “rate ranges for these Jobs” (cf. J.A. 235, 244), but the evidence 
clearly demonstrates that the minimum rate paid such production-con- 
nected workers was, in fact, sometimes higher than the minimum paid to 
production workers. For example, looking again at the minimum-rate 
classification, janitor helpers ($1.60) were paid more than “shop beginners” 
($1.44) employed by the Brown and Sharpe Manufacturing Company (J.A. 
126, 127-125), and the Motch and Merryweather Machinery Company pald 
a minimum ($1.55) to casting grinders and snaggers as ugainst a minimum 
of $1.45 to shop beginners (J.A. 190-191). 
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at the hearing) had at his disposal the responses to both the 
BLS questionnaire and to the NMTBA questionnaire for ap- 
proximately 100 companies (J.A. 80, 186-187), and was thus 
in a position to know exactly which of these 100 companies had 
reported to the Association a figure lower than the one reported 
to BLS. Dr. Modley testified that the duplicates of these 100 
responses to the BLS questionnaire were made available to him 
at the time he became associated with the case, in January, 
1961 (J.A. 78)—i.e. some eight or nine months prior to the 
hearing, which began September 6, 1961 (J.A. 44)—that he 
“personally review[ed] each and every one of these * * * with 
a view to analyzing possible errors that might have been made 
by individual respondents to the questionnaire” (J.A. 80) that 
he had “lengthy discussions with the personnel who were asso- 
ciated with the preparation of the NMTBA position” (J.A. 
79), that initially upon finding “internal inconsistencies” in 
responses to the BLS questionnaire, he made “a substantial 
number of checkbacks with the companies” (J.A. 178), and that 
there was a “followup by telephone * * * which led to the 
conclusion that there was a serious misunderstanding of re- 
sponses” (J.A. 185), that it was concluded that a “new ques- 
tionnaire” should be drafted, “the most important item” of 
which “was the definition of ‘covered worker,’ ” which was pre- 
pared in his presence after “considerable discussion” particu- 
larly of what “production and production-connected meant in 
terms of this peculiar industry” (J.A. 89), and that, after the 
NMTBA new questionnaire was sent out, “subsequent efforts 
[were] made” by him or under his supervision “to ensure that 
there were responses to this” and there was “some interchange 
of ideas on this question of what a covered employee was” 
(with relation to the differences between the shorter definition 
in NMTBA Ex. 11, J.A. 208, and the expanded definition in 
NMTBA questionnaire—Ex. 12, J.A. 209) and thereafter “con- 
siderable followup” (J.A. 90) and “personal questioning” of 
some of the respondent companies, which elicited the informa- 
tion that “some of those [“‘production-connected people”) cov- 
ered under the expanded definition * * * were substantially 
below the lowest wages for production workers and quite a few 
were at levels similar or possibly even higher than the produc- 
tion workers” (J.A. 186). 
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The Association’s covering letter attached to its question- 
naire directed special attention to the importance of its 
“expanded” definition of “covered” workers (J.A. 216) point- 
ing out that this included “not only production workers 
but also many employees both hourly and salaried, in pro- 
duction-related jobs such as time clerks blueprint machine 
operators, and others who work on the production floor and 
whose rates may be lower than those for production workers,” 
and not only emphasized the “great importance that the rates 
and wages of these people be fully and correctly reported in 
the questionnaire,” but also warned that “in checking the re- 
sponses of several member companies” to the BLS question- 
naire, “we found that the exclusion of some of these ‘covered’ 
workers led to the erronous reporting of rates and wages which 
were as much as 40 cents higher than should have been re- 
ported” (zbid., emphasis added). 

Thus, not only did the Association, before the hearing, have 
the comparative data which would demonstrate exactly how 
many of the 100 companies had mistakenly omitted covered 
workers in reporting to BLS, but, as Mr. Modley’s testimony 
shows there had been “interchange of ideas” and “personal 
questioning” and discussion with these companies about the 
occupations not reported to BLS and the wages paid persons 
employed in these occupations (J.A. 178, 186). But no mis- 
taken omissions other than those discussed above were ever 
brought out at the hearing. The Association chose to remain 
silent, despite the fact that Government counsel, early in the 
hearing and in response to unspecified charges of error in their 
duplicate copies of the BLS questionnaire, urged the Associa- 
tion’s counsel “to lay on the table all of the information which 
he has obtained,” stating that “[i]f there are 40 or 50 examples 
of error, the Government would be pleased to hear it” (J.A. 
83-84). 

In these circurnstances it is certainly reasonable to infer that 
the six witnesses who testified at the hearing were the very best 
the Association could find, and came to the hearing prepared 
to list every worker (omitted from their reports to BLS) whom 
the Association's “expanded” definition (and Dr. Modley’s ex- 
planation of it) led them to believe was a covered worker. 
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Moreover, it should be noted that the applicable rules of prac- 
tice permit “written statements [to] be filed * * * at any 
time prior to the hearing by persons who cannot appear per- 
sonally,” 41 C.F.R. § 203.18(b), and this rule was specifically 
brought to industry’s attention in the notice of hearing (J.A. 
200). It is equally reasonable to infer that the only covered 
production-connected workers the Association could unearth, 
whose wages were below those reported to BLS. were the ones 
testified to at the hearing—viz. blueprinters and draftsmen. 

It assuredly overtaxes credulity, we submit. to suggest. that— 
after all of this exhaustive and meticulous examination. check- 
backs, discussion and followup—industry counsel and their in- 
dustry expert. Dr. Modley. would have been satisfied to present 
only “illustrative” examples. or anything less than every 
“error” (of any consequence in their favor) they unearthed 
by comparison of the responses of these 100 companies to the 
BLS and the Association's questionnaires. 


3. No proffer of additional pertinent evidence was made after 
the Secretary's tentative decision 


After the tentative decision, which undeniably gave ade- 
quate notice of the findings and conclusics of the Secretary, 
there was no proffer of additional evidence. The exceptions 
to the tentative decisions did contend that. if the Secretary 
had legal authority to determine more than one prevailing 
minimum, the record did not substantiate limitation of the 
lower minimum to blueprint operators and draftsmen alone, 
but required the Secretary to include in the separate category 
no less than all the “production-connected employees.” But 
no additional evidence to support this contention was offered, 
evidently because the industry witnesses had, in fact. addressed 
their testimony to this point—contrary to present counsel's 
contention at oral argument. (see supra, 10, 18-19). 

It was not until after the Sceretary’s final decision—ie. in 
the Motion for Reconsideration—that. there was any conten- 
tion of lack of opportunity to be heard on any issues decided 
by the Sceretary. Even at that late date, there was no proffer 
of additional evidence to show that the BLS survey had 
“missed” any other “production-connected” workers paid less 
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than the lowest wages reported to BLS. According to the 
Motion, the “objective of NMTBA” was (1) “to address argu- 
ment” to the issue they assumed to be the sole basis for the 
Secretary’s determination of the second minimum, z.e., the Sec- 
retary’s finding that industry members failed to report “the 
wages of only ‘a very small number’” of blueprinters and 
draftsmen (Motion, J.A. 256, and unprinted pages 5, 7), and 
(2) to “fil[e] additional exceptions in which the facts of record 
may be fully discussed” with respect to whether “only ‘a very 
small number’ of workers was omitted from the BLS survey”— 
a “factual issue that becomes relevant” (according to the Asso- 
ciation) only by reason of the Secretary’s final decision (Mo- 
tion, pp. 8-9). 

As the Secretary found, these objectives were wholly imperti- 
nent, because the Association’s Motion rested on the “funda- 
mental error” that the description of the number of such 
workers (blueprinters and draftsmen) was “the only reason,” 
or “the significant reason” for determining a separate rate for 
them (J.A. 260-261). The arguments made by the NMTBA, 
and the evidence relied upon by it, to support the motion, were 
simply irrelevant to the significant bases for the Secretary’s de- 
termination of the separate minimum limited to the two partic- 
ular occupations (quoted, supra, pp. 1-2, 20). Appellees’ asser- 
tion that the Secretary “withdrew the finding * * * that only 
these two occupations [of blueprinters and draftsmen] were 
missed by the BLS questionnaire” (Appellees’ br. pp. 46-48) is 
clearly unwarranted. Obviously, he did not withdraw any find- 
ing, in either his tentative or final decisions, when he denied the 
motion for reconsideration. The only thing he can be said to 
have withdrawn is the Association’s self-initiated assumption 
that “the only reason” or “the significant reason” for determin- 
ing the separate rate was that the number of such workers (1e., 
blueprinters and draftsmen ) was “very small.” 

Counsel’s statement at oral argument that a “proffer” was 
made after the final decision, together with a request that 
“the record be reopened” (Oral Arg. Tr., pp. 40-41) has 

\ reference only to their erroneous assumption that the Secre- 
\tary’s determination rested solely on the “number” of workers 
in categories not reported to BLS. To the extent that this was 
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relevant, industry representatives had full opportunity to pre- 
sent such evidence at the hearing, and fully availed themselves 
of the opportunity, as we believe our detailed discussion of the 
evidence in the record demonstrates (supra, point 2, pp. 8-25). 

In contrast to the extensive specific evidence in the record, 
counsel for appelees has made only vague contentions and con- 
jectural assertions. In these circumstances, the Secretary’s re- 
jection of any “proffer” made by industry counsel was, we sub- 
mit, clearly warranted. Before the Secretary would have been 
justified in reopening the hearing, thereby delaying further the 
already overdue wage determination for this industry, there { 
should have been a “proffer” which pointed to some specific | / 
evidence (not already in the record)—particularly since the | 
individual companies who filed exceptions and their fellow 
members in the industry Association certainly must have 
known what additional evidence could be adduced. 


4, Even should the Court find some merit in appellees’ 
claim of prejudice, any such prejudice is limited to other 
“production-connected” covered workers, which does not 
warrant invalidation of the wage determination 


Appellees’ claim of prejudice is, at most, limited to the appli- 
cation of the $1.80 minimum to other covered “production- 
connected” workers, who, they claim, were mistakenly omitted, 
like the blueprinters and draftsmen, from the responses to the 
BLS questionnaire. No one can seriously contend that the 
BLS survey did not accurately and adequately include the min- 
imum wages of all direct production workers. Apart from 
appellees’ patently erroneous contention that the Secretary's 
determination of an industry-wide minimum is inflexibly lim- 
ited to a single formula which requires that it be based on the 
very lowest plant wage paid any covered worker (see supra, pp. 
7-8), appellees cannot show any prejudice from the $1.80 
minimum at least as applied to production workers. That rate, 
if anything, is too low—and, therefore, decidedly to appellees’ 
advantage rather than prejudice—as applied to production 
workers, since the BLS survey, on which it is based, included 
the many lower minimums paid to “production-connected” 
workers (see supra, pp. 21-22). There is thus no grounds for 
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depriving the production workers of the benefit of the $1.80 
minimum. Nor can any prejudice be shown that warrants de- 
priving the remaining covered workers of, at least, the $1.65 
minimum. 

The appropriate solution, we respectfully suggest—if the 
Court concludes there may be any basis for the claim of prej- 
udice—is, not to affirm the district court’s judgment, but to 
reverse the decision and judgment below, and to remand with 
instructions along the following lines: (1) to sustain and en- — 
force the $1.80 rate with respect to production workers, as well 
as the $1.65 rate with respect to all other covered workers pend- 
ing final disposition of the case, and (2) to retain jurisdiction 
while allowing the Secretary to reopen the administrative rec- 
ord for a limited time and for the limited purpose of giving 
appellees the opportunity to present further evidence that other 
covered “production-connected” workers paid less than the 
minimum rate reported to BLS were omitted from the BLS 
survey, or that the same or similar reasons found to warrant the 
separate $1.65 rate for blueprint operators and draftsmen are 
applicable to other “production-connected” workers. If the 
Secretary has the statutory authority to make a dual minimum 
determination, the production workers, at least, should not be 
deprived of the protection of the $1.80 minimum—nor should 
the other covered workers be deprived of the protection of the 
$1.65 minimum—as of the May 23, 1963 effective date of the 
determination. 

There is ample authority for the Court to adopt such a course 
to protect the public interest. See Addison v. Holly Hill, 322 
US. 607, 620, 622, where a critical part of the Administrator’s 
definition of “area of production” was found to be invalid, and 
the Supreme Court not only directed that the action be held 
in abeyance until the Administrator could take corrective action 
with “all deliberate speed,” but also directed that the re-defi- 
nition be applied retroactively; American Broadcasting Co. v. 
Federal Communications Commission, 89 U.S. App. D.C, 298, 
307, 191 F. 2d 492, where this Court authorized the agency “to 
preserve the status quo for such reasonable period as may be 
necessary to make ‘a valid determination * * * with all deliberate 
speed.’” See also Mord Motor Co, v, National Labor Board, 
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305 U.S. 364, 373-374; Greensboro-Highpoint Auth. v. Civil 
Aeronautics Board, 97 U.S. App. D.C. 358, 363, 231 F. 2d 517, 
522; id., 104 U.S. App. D.C. 378, 379, 262 F. 2d 689, 690 (affirm- 
ing the agency’s action on the remand ordered in the first 
Greensboro case). 
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Page 25, lines 3 and 9 change "three blueprinters” to “a 
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Page 30, Line 10, delete “(JA 168, 169)" ami in its 
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QUESTIONS PRESENTED 


The Chamber’s main concern in this appeal is the 
question as to whether the Walsh-Healey Public Contracts 
Act authorizes the Secretary of Labor to determine 
different prevailing minimum wages for different 
occupational classes of a government contractor’s em- 


ployees or only a single minimum for all his employees as 
has been the Secretary’s settled practice heretofore. 


Questions Presented 
Introductory Statement 
Summary of Argument 


I. The Chamber and Its Business Members Have a 
Direct and Substantial Interest in the Outcome of 
This Case 


II. The Asserted Power to Make Occupational Mini- 
mum Wage Determinations is an Unexpected By- 
Product of an Attempt by the Secretary to Salvage 
a Defective Minimum Wage Survey 


JII. Since Its Enactment, the Walsh-Healey Act Has 
Been Consistently Interpreted and Applied by the 
Secretary of Labor to Preclude the Establishment 
of Occupational Minimum Wage Determinations 
or More Than One Minimum Wage Determina- 
tion for Regular Covered Employees in a Single 
Industry or Industry Branch 


A. The Secretary’s Fact Gathering Procedures 
Demonstrate That He Does Not Believe That 
He Has the Power to Make Occupational 
Determinations and That the Dual Deter- 
mination in the Machine Tool Case Was Ac- 
cidental 


. Until Now, No Seeretary Has Either Made or 
Asserted the Power to Make Occupational 
Determinations Under the Walsh-Healey Act 


IV. The Purpose of the Walsh-Healey Act Was to 
Eliminate Sweatshops by Establishing as a Floor 
That Lowest or Minimum Wage Paid Covered 
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Page 


Workers Which Is Found to Be Prevailing Within 
the Industry 


. The Legislative History of the Act Repudiates the 
Secretary's Assertion of Authority to Determine 
Occupational Minimum Wages 


_ The Making of Occupational Minimum Wage De- 
terminations in Industries at the Discretion of the 
Secretary Would Disrupt Regional and Industrial 
Wage Patterns, Impose Arbitrary Occupational 
Classifications, and Frustrate the Effective Op- 
eration of the Collective Bargaining System 


A. The Secretary Seeks Unlimited Power, Sub- 
ject Only to His Discretion, to Make Any 
Number of Occupational Wage Determina- 
tions in an Industrial Group 


. Existing Non-Occupational Minimum Wage 
Determinations Can Have a Serious Eco- 
nomic Effect on an Industry 


. The Problems and Impact of Future Deter- 
minations By Occupation 


1. Any Occupational Determination Must Be 
Preceded by the Development of a Com- 
plete Job Classification System 


2. Occupational Determinations, on Any 
Basis Other Than By Locality, Could De- 
stroy Long-Established Rate Differen- 
tials in the Various Areas for Different 
Occupations and Skill Groups .........- 


3. The Application of the Median Technique 
to Occupational Determinations Under 
the Walsh-Healey Act Would Interfere 
Drastically With the Operation of a Vast 
Majority of All Establishments in Af- 
fected Industries 


Conclusion 
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INTRODUCTORY STATEMENT 


Pursuant to Rule 18(j)(1) of the Rules of this Court, 
the Chamber of Commerce of the United States, upon 
written consent of all parties to the case, submits its 


brief as amicus curiae. 


2 
The facts and description of prior proceedings have 
been fully stated in the Brief for Appellees (hereinafter 
Industry Brief), and the Chamber will not here duplicate 
such effort, but will adopt the Industry Counter- 
statement of the Case as its own. 


SUMMARY OF ARGUMENT 


The clear intent of Congress, implicit in the language 
of the Walsh-Healey Act, was to preclude the Secretary 
from determining occupational wage minima or more than 
a single prevailing minimum wage for any one industry 
or industrial group. The Secretary, in seeking herein to 
impose two minima for separate groups distinguished by 
occupation, has grossly exceeded his statutory authority, 
and the judgment of the lower court in favor of plaintiff 
should be affirmed. 


Since its enactment, every Secretary has consistently 
interpreted and applied the Act to preclude the making of 


occupational minima. The sudden and unprecedented 
assertion by the Secretary that he has such authority was 
an accidental by-product of his attempt to salvage a 
defective wage survey. 


Since Congress did not contemplate that the Secretary 
should fix multiple wage minima it did not clothe the 
‘“‘anthority’? which the Secretary now asserts with any 
limiting language or standards of application. For this 
reason, the authority to fix multiple minima, if sustained, 
would be unlimited in scope and would be tantamount to 
the power to fix wages through occupational gerry- 
mandering—the artificial grouping of jobs in such a 
manner as substantially to increase the economic impact 
on the vast majority of plants in an industry regardless of 
how high their wages might be. Since the Secretary must 
usually make nationwide determinations (as distinct from 
Davis-Bacon), occupational determinations would destroy 


3 


long-established rate differentials within the various 
geographic areas for different occupations and_ skill 
groups. The result would be economic chaos and a sub- 
stitution of the federal executive for collective bargaining 
in the establishment of wage patterns. 


ARGUMENT 


L THE CHAMBER AND ITS BUSINESS MEMBERS HAVE A 
DIRECT AND SUBSTANTIAL INTEREST IN THE OUTCOME 
OF THIS CASE. 


The Chamber of Commerce of the United States has 
31,875 corporate or business members, 1,027 trade and 
2,930 business association members! whose _ general 
interests it seeks to serve and for whom it speaks in 
matters which are of concern to the business community. 
Every industry which has been affected by or is subject 
to the Walsh-Healey Public Contracts Act? is also repre- 
sented in the Chamber. The matter before this Court is 
therefore of considerable interest and concern to the 
Chamber and its members. 


It is the Chamber’s belief that the ultimate outcome of 
this appeal could have an important effect on the future 
of the collective bargaining system in this country and the 
extent to which the federal executive may fix wages and 
alter existing wage patterns and differentials on a nation- 
wide basis. The economic implications of the important 
change in practice and authority which the Secretary now 
proposes could be serious and far-reaching in the extreme. 


The Chamber fully agrees with the view of the Secretary 
that: 


“‘This issue is of importance reaching considerably 
beyond the Wage Determination involved in this case. 


1The Chamber has an underlying membership of more than 4,300,000 busi- 
nesxmon in 50 states. 


249 Stat. 2036 (1936), as amended, 41 U.S.C, $¢ 35-45, 


+ 


It concerns the whole administration of the complex 
wage determination program. . . .” (Department 
Brief 9.) 


The issue of such concern to American business can be 
very simply stated: Can the Secretary of Labor, after 
consistent practice and interpretation to the contrary for 
some 27 years, now assert as his lawful prerogative under 
the Walsh-Healey Act the arbitrary and apparently un- 
limited power to find ‘‘prevailing minimum wages’’ for 
each and every occupation in virtually every industry in 
the country if this seems administratively feasible to him? 


In the Chamber’s judgment the position adopted in 
the brief for the Secretary threatens completely to change 
the effect of the law and the character of Walsh-Healey 
proceedings. It seeks to disregard the mandate of 
Congress and to reverse the philosophy and interpretation 
to which all the Secretary’s predecessors have consistently 
held. This attempt substantially to amend the Act should 
be pursued before the Congress not the courts. 


The surprising position assumed by the Department of 
Labor in the present case is the latest sequel to an enforce- 
ment procedure and philosophy which is alien to the spirit 
and intent of both the Walsh-Healey Act and the 
Administrative Procedure Act.* This Court has found 
very recently that one important aspect of the Secretary’s 
administrative practice as applied in that case is clearly 
contrary to the Act. Wirtz v. Baldor Electric Co., No. 
17,770, ... U.S. App. D.C. ..., ... F.2d... (1963). The 
authority asserted by the Secretary in this case is, we 
submit, equally without foundation in law. 


The Chamber has closely followed practice and precedent 
in the administration of the Davis-Bacon‘* and Walsh- 
260 Stat. 227 (1946), 5 U.S.C. §§ 1001-1011. 


446 Stat. 1494 (1931), an» amended, 49 Stat. 1011 (1935), 40 US.C. 
§ 276a-276a-6. 
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Healey Acts. The Chamber has been very much concerned 
with recent developments in both areas.’ It has observed, 
of late, what appears to be an increasingly authoritarian 
and ad hoc attitude on the part of the Department in 
carrying out these delegated functions.* The present 
assertion in the brief for the Secretary that he may make 
separate wage determinations ‘‘for every occupational 
class’’ if this ‘‘particularized method’’ is ‘‘found ad- 
ministratively practicable’’* constitutes the most extreme 
outgrowth of the philosophy recently adopted by the 
Department in administering minimum wage proceedings. 


Il. THE ASSERTED POWER TO MAKE OCCUPATIONAL MINI- 
MUM WAGE DETERMINATIONS IS AN UNEXPECTED BY- 
PRODUCT OF AN ATTEMPT BY THE SECRETARY TO 
SALVAGE A DEFECTIVE MINIMUM WAGE SURVEY. 

The Secretary of Labor, supported by interested labor 
unions, has sought to convert a defective minimum wage 
determination, unsupported by facts of record and arrived 
at in violation of the Administrative Procedure Act,’ into 
a fortuitous and hastily-conceived vehicle for the enlarge- 
ment of his wage determination powers far beyond those 
delegated by Congress—and indeed beyond those which 
even the Secretary and his predecessors in their more 
venturesome moments have previously asserted as either 
lawful or practicable. 


5 See, for example, Chamber of Commerce of the U.S.A, Proceedings, Walsh- 
Healey Briefing Conference, Sept. 26, 1961; Chamber of Commerce of the U. S., 
industrial Relations Policies, 1964-65, pp. 11-12; Labor Relations and Legal 
Dep't, Chamber of Commerce of the U. S., The Walsh-Healey Act, Questions 
and Answer on this Horse and Buggy Law. 


6 During the summer of 1962, a special Committee on Walsh-Healey Act of 
the Advisory Council on Federal Reports completed a highly critical report to 
the Bureau of the Budget. The tone of that report in sum was that ‘‘the 
current approaches which are employed on an ad hoc basis by the Department 
of Labor are often unfair, faulty, and/or unnecessarily burdensome on the 
particular industry involved.’’ Advisory Council on Federal Reports to the 
Bureau of the Budget, Report of the Committee on Walsh-Healey Act 2 (1962). 


7 Department Brief 7. 
8 See Industry Brief 43-55. 
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Some 20 months elapsed from the close of the hearing 
in the Machine Tool case to the effective date of the deter- 
mination.? During the course of this long deliberation 
the inconsistencies inherent in the tentative determination, 
final determination and Denial of the NMTBA Motion for 
Reconsideration have not been resolved or eradicated. 


It should be apparent from the record of the administra- 
tive proceedings before the Secretary that he never had 
any thought or intention, until well after the fact, of making 
occupational determinations for the machine tool industry. 


The end result (two minimum wage determinations) of 
his attempt to salvage the Machine Tool determination 
was as much a surprise to the Secretary as to the industry. 
This may be inferred from a comparison of the curious 
and contradictory language of the Secretary’s Denial of 
the NMTBA Motion for Reconsideration (July 1, 1963, 
J.A. 260) with that contained in his final determination.” 
The latter predicates the separate minimum for ‘‘blueprint 
operators and draftsmen’’ on the alleged numerically 
small size of this group of employees, which fact cannot 
be adduced from the record (NMTBA Motion for Recon- 
sideration, J.A. 256-57). The denial rejects this reason- 
ing and refers back to the tentative decision for the real 
justification. The tentative decision in turn appears to 
conclude only that there was no evidence to support a 
single determination for the entire industry.” 


Thus the reasoning of the Secretary turns full circle 
and exposes the sole, underlying basis for the Secretary’s 
split determination which straddled both the admittedly 
defective BLS survey and that of the industry: he had no 
evidence on which he could lawfully or equitably base any 
minimum wage determination. 


928 Fed. Reg. 4898 (1963). 
10 Ibid. 
1127 Fed. Reg. 898 (1962). 
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IIL SINCE ITS ENACTMENT. THE WALSH-HEALEY ACT HAS 
BEEN CONSISTENTLY INTERPRETED AND APPLIED BY 
THE SECRETARY OF LABOR TO PRECLUDE THE ESTAB- 
LISHMENT OF OCCUPATIONAL MINIMUM WAGE DETER- 
MINATIONS OR MORE THAN ONE MINIMUM WAGE 
DETERMINATION FOR REGULAR COVERED EMPLOYEES IN 
K SINGLE INDUSTRY OR INDUSTRY BRANCH. 

The briefs for the Secretary and the Union seek to skirt 
and obscure a significant truth: Every Secretary of Labor 
up to the present has consistently interpreted and applied 
the Walsh-Healey Act to preclude the fixing of occupa- 
tional minimum wages. The record has been exhaustively 
dealt with in the brief of Industry counsel before this 
Court and in the Court below.* Nevertheless, a few recent 
examples of the Secretary’s understanding and applica- 
tion of the law may be helpful in clarifying any possible 
doubt. 


A. The Secretary's Fact Gathering Procedures Demonstrate 
That He Does Not Believe That He Has the Power to Make 
Occupational Determinations and That the Dual Determi- 


nation in the Machine Tool Case Was Accidental. 


It is revealing as to the real state of mind of the 
Secretary that, when acting pursuant to the Walsh-Healey 
Act, he never attempts to gather data or suggest in hear- 
ings that he has as one of his purposes and functions the 
establishment of occupational minima. It would appear 
(if one can reconcile this behavior with the Secretary’s 
present assertions) that he leaves this responsibility to 
chance. In other words, if he has such a responsibility 
its exercise is dependent upon the accident of data being 
introduced by helpful third parties. 


12 Industry Brief 27-38; Memorandum of Points and Authorities in Support 
of Plaintiffs’ Motion for Summary Judgment and in Opposition to Defendant's 
Motion to Dismiss and in the Alternative for Summary Judgment, Civil Action 
1557-63, D.D.C., pp. 27-31. 

13 In the Machine Tool determination even this excuse was not present. The 
industry survey was not a survey of blue print operators and draftsmen and 
even if it had been it was found by the Seeretary to be inadequate as a basis 
for finding the prevailing minimum wage. In actual fact, the industry survey 
covered a great many occupations which were clearly excluded by the erro- 
neous BLS definition. 


$s 


His questionnaire to the machine tool industry (set out 
at p. 203 of the Joint Appendix), which was fielded by the 
Bureau of Labor Statistics (BLS), did not seek to elicit 
any information on occupations or occupational wages; 
it was designed, in practice, to preclude the furnishing of 
such irrelevant information. In this, it was consistent 
with questionnaires used before and since the Machine 
Tool proceeding. 


Examination of perhaps the latest wage survey question- 
naire to be approved, prepared and actually used in 
minimum wage determinations by the present Secretary 
of Labor discloses that the Secretary still does not collect 
that information necessary for isolating occupational mini- 
mum wages within an industry. 


Moreover, this recent (July, 1962) and substantially 
revised questionnaire discloses that even at the time of 
its preparation and use the Secretary did not construe 
his role as involving the making of occupational deter- 


minations. This questionnaire contains a new question 
VII which requests that ‘‘the occupations of the employees 
included in the three lowest hourly rate intervals for which 
covered employees are reported’’ elsewhere in the form 
be listed. At the specific request of industry representa- 
tives, the Secretary added to this question a statement 
clarifying his limited purpose: 


‘“‘The purpose of these entries is to identify the 
occupations of the lowest paid workers reported in 
Item VII as being of the type covered by the Walsh- 
Healey Public Contracts Act.’? (Emphasis supplied.) 


This is the only statement of purpose limiting any 
question in the entire questionnaire. It is entirely clear 
from this explanation that the Secretary, in his pre- 
occupation with the determination of the single lowest 


14 BLS 2787, Earnings in the Manufacture of Construction Machinery and 
Equipment. 
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minimum wage paid a covered worker, wished to be 
certain that the lowest paid worker reported was in fact 
within that group meticulously defined by the Secretary 
in his Rulings and Interpretations No. 3 as “‘covered’’ by 
the Walsh-Healey Act. 


It is also specific confirmation of the Secretary’s belief 
that such data could not be used for the making of occupa- 
tional minima. Even in the absence of such a limiting 
statement of purpose, the fact that the question limited 
the response to only the three lowest paid jobs in a par- 
ticular plant effectively precluded the collection of that 
data which would reasonably be required to make mean- 
ingful occupational minimum wage determinations or to 
isolate the wages of production-connected employees from 
those on the production floor. 


This recent questionnaire is also framed in such a way 
that no distinction between production and production- 
connected workers, either in wages or by definition, is made 
or required to be made by the respondent plant. Covered 
employees, without distinction, may include those who have 
clerical functions, are salaried, and who may be physically 
remote from the production floor. The absence of any 
question designed to permit the Secretary to make such 
distinctions is continuing evidence of his intent not to make 
determinations based on such irrelevant distinctions and 
of his conviction that such determinations would not be 
empowered by the Act even if he believed them warranted. 


This is in marked contrast with the brief of the Union 
which seeks to translate the function of the Secretary into 
that of a super-administrator entrusted with the perilous 
and complex task of carving out through the minimum wage 
determination process those employees in every industry 
who—though ‘‘covered’’ by his own definition—do not 
meet some subjective standard of relation to the employees 
‘Gin the production room’? (Union Brief 20-21). 
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The Secretary’s position in his questionnaires is con- 
sistent with his determinations to date. He has invariably 
interpreted the Walsh-Healey Act as precluding the 
determination of occupational minimum wages. The only 
relevant fact in minimum wage proceedings is the one 
lowest wage of all the wages paid to covered workers at 
each plant. In this the Union appears to agree: ‘‘No wage 
is relevant in his [the Secretary’s] calculation except 
the lowest at each plant’? (Union Brief 9-10. Emphasis 
supplied). In minimum wage proceedings under the Act, 
the Secretary invariably compiles a table containing only 
that single lowest wage from each plant for all plants 
surveyed and designates the median or midpoint in that 
list as the establishment median (or the employment median 
if the plants are weighted according to size of employ- 
ment).*® 


B. Until Now, No Secretary Has Either Made or Asserted the 
Power to Make Occupational Determinations Under the 
Walsh-Healey Act. 


The substance of the Secreary’s position in this case 
is that those who were intimately involved in the develop- 
ment and drafting" of the Act, and who were faced with 
the task of first interpreting and applying it in practice, 
either completely misunderstood the Act so recently 
passed or were grossly confused as to Congressional 
purpose. 


The most recent (May, 1964) scholarly analysis and 
history of the Walsh-Healey Act is contained in a doctoral 
thesis by Dr. Herbert C. Morton, Director of Publications 
of the Brookings Institution. This is slated to be pub- 
lished in the near future.” 


15 See Union Brief 10 n. 4 for a brief description of this process. 
16 See pp. 19-21 infra; Industry Brief 14-23. 


17 Morton, Public Contracts and Private Wages, Experience Under the Walsh- 
Healey Act 1936-63 (unpublished thesis University of Minnesota). A copy 
of Dr. Morton’s thesis can be obtained at the Brookings Institution in 
Washington, D.C. 


Dr. Morton concluded: 


“‘Since the Solicitor had advised in the first case that 
only one minimum wage could be determined—as 
opposed to the different rates for different occupations 
which were determined under the Davis-Bacon Act— 
the mingling of different levels of skill greatly com- 
plicated the fact finding and analytical procedures 
under Walsh-Healey.’’™ 


It was in the determination for the Men’s Hat and Cap 
Industry, 2 Fed. Reg. 1335 (1937), that Secretary Perkins 
first publicly interpreted the Act as precluding the deter- 
mination of occupational minima. In that case she said: 
“‘the act authorizes the fixing of only one minimum wage 
in an industry and does not permit the establishment of 
occupational minima.’’? (Emphasis supplied.) 


Again, speaking of Section 6 of the Walsh-Healey Act,” 
Dr. Morton found: 


“This provision became especially useful after the first 
case in which the Solicitor advised that the Act called 
for the determination of a single minimum. There 
could be no separate minimums for different occupa- 
tions.’”*° 


Dr. Morton makes it clear in his appraisal that Section 6 
was utilized ‘‘to establish tolerances to take into account 
special industry practices related to employment of 
learners, the handicapped, and others.’* In other words, 
Section 6 can be and has been used effectively to create 
exemptions™ from or tolerances to the minimum wage to 


18 Jd. at 43. Emphasis supplied. 

19 49 Stat. 2038 (1946), as amended, 54 Stat, 681 (1940), 41 U.S.C. § 40. 
20 Op. cit. supra note 17, at 54. Emphasis supplied. 

21 [bid. Emphasis supplied. 

22 E.g., Bituminous Coal Industry, 20 Fed, Reg. S044 (1955). 
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account for non-regular or auxiliary workers of the special 
type described. In short, while Section 1(b) clearly 
excluded the determination of occupational minimum wages, 
even Section 6 has been construed only to permit special 
tolerances or sub-minimum wages from the minimum pre- 
vailing to allow the continuation of special industry 
practices relating to non-regular employees.* 


The nature of the Secretary’s action in providing for 
a tolerance under Section 6 is well illustrated in his recent 
wage determination for the conveyors and conveying 
equipment industry. The industry had excepted to the 
Secretary’s tentative decision because of his failure to 
provide a tolerance for certain types of workers. The 
exception was overruled on the ground that ‘‘no general 
practice of employing such workers at special minimum 
wages is shown by the evidence to characterize this 
industry.”? Conveyors and Conveying Equipment Industry, 
28 Fed. Reg. 8033 (1963). 


In dealing specifically with the Machine Tool deter- 
mination, Dr. Morton wrote: 


‘Heretofore, although tolerances had been granted to 
beginners, no occupational differential had been 
recognized. Solicitor Gerard Reilly had advised 
Secretary Frances Perkins that the statute did not 
provide for occupational breakdowns, as did Davis- 
Bacon, and every succeeding Secretary had so iter- 
preted the Statute.”’= 


Morton thereafter stated what he believed to be the 
reason for the Secretary’s abrupt ‘‘about face’’ in the 
Machine Tool determination: 

“The departure from established interpretation came 


about in an effort to meet industry’s criticism that 
the definition of ‘covered worker’ was faulty.”’ ** 


23 Eg., Iron and Stee] Industry, 14 Fed, Reg. 4668 (1949). 


% See Holland, The Prevailing Standard of the Public Contracts Act 277, 
278 (1939) (Department of Labor Library). 


2 Morton, op. cit. supra note 17, at 91 (emphasis supplied). 


26 Ibid. 
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The brief for the Secretary attempts to sweep away 
the historical evidence by giving detailed descriptions of 
what the Secretary’s predecessors have done for non- 
regular workers under Section 6 and finally by trying to 
imply that Secretary Perkins—in spite of her active par- 
ticipation in the development of the Act—completely 
misunderstood the advice of her Solicitor.” 


The briefs for both the Secretary and the Union assert 
that one of the four standards listed in the Act give the 
Secretary the power to fix occupational minima. While 
the brief for the Secretary is less specific as to which 
standard could be construed in this manner, the Union 
asserts flatly that the language ‘“‘employees engaged on 
similar work’ gives the Secretary authority to determine 
a separate rate for every occupational class. The Industry 
Brief demonstrates quite clearly that this construction is 
not only strained but was not intended by Congress.* 


The Findings of Fact and Recommendation of the Chair- 


man, Public Contracts Board, in the first minimum wage 
determination® reinforces the Industry position that the 
‘‘similar work’? standard means employees engaged on 
similar work and does not mean ‘‘occupation’’ or separate 
‘“‘oraft’’. The Chairman stated: 
“‘From the evidence before the Board, however, it is 
apparent that the prevailing minimum wage for 
similar work or in tke particular industry or similar 
industries, or in general geographical localities is sub- 
stantially the same.’ 


Had the Board understood that ‘‘similar work’’ meant 
‘occupation’? or ‘‘craft’’ this conclusion could not have 
been drafted in this manner because different occupations 
obviously get different wages. There was no ‘“occupation’’ 


27 Department Brief 11 n, 4. 

28 Industry Brief 24-27. 

20 Men's Work Clothing Industry, Public Contracts Board, Jan. 25, 1937. 
30 Id, at 3. 
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which was the subject of the determination and indeed 
no reference to named occupations as such in the findings. 
The determination was of a single wage imposed on a 
nationwide basis? ‘‘Similar work’’ clearly meant the 
similarity of work to be performed for the Government. 
“Similar work’? would be particularly appropriate in a 
situation where several industries or groups could perform 
the same work for the Government but could not be 
practicably defined as an existing industry. 


The only reference of the Board to the possibility of a 
departure from the single minimum found to be prevailing 
was in a statement which limited such consideration to a 
“provision for learners, and sub-average workers’’ 
(emphasis supplied) which it suggested might be the 
subject of a general investigation by the Secretary.” 


Even the Secretary, in his brief in Mitchell v. Covington 
Mills, Inc, argued before this Court in 1955, recognized 
that the Walsh-Healey Act does not provide a ‘‘standard 
for each craft’? by reference to ‘‘corresponding classes’’. 
He carefully distinguished his authority under this Act 
from that under the Davis-Bacon Act which authority 
applied only to a single industry ‘‘where crafts are well 
defined’”’. Brief of the Secretary of Labor, Appellant, in 
Mitchell v. Covington Mills, Inc., D.C. Cir. No. 12650, p. 33. 
The Secretary also asserted that the limited analogy of 
Davis-Bacon to Walsh-Healey was in the establishment of 
the principle and that, while both derived from the same 
general policy, ‘‘Congress recognized the substantial dif- 
ferences in the specific evils (as distinguished from the 
general evil of substandard wages) sought to be ameliorated 
by the two types of legislation, and the crucial differences 


312 Fed. Reg. 233 (Feb. 4, 1937). 
32 Supra note 29, at 5. 


2397 US. App. D.C. 165, 229 F.2d 506 (1955), cert. denied, 350 U.S. 1002 
(1956). 


in the means appropriate for accomplishing their respec- 
tive objectives.”’ Id. at 32. It is precisely these crucial 
differences which the Secretary now seeks to do away 
with in the present case. 


The union’s brief in Covington Mills, in dealing with 
the nature of the authority granted the Secretary under 
the Walsh-Healey Act, concluded that the final minimum 
wage standard adopted in the Act was very different from 
that contained in the original Healey bill. As to the 
original bill the brief said: 

“reference was not exclusively to existing wage 
standards, as the Secretary was authorized to set 
minima without reference to a particular industry or 
area.’’* 


Immediately thereafter, the union brief described the 
statutory basis for wage determinations under the Act 
as finally adopted: 


“Tt is in the light of these earlier proposals that 
the final draft of the House Judiciary Committee must 
be examined. In that light, we think, their purpose 
was plain. There are, roughly speaking, two kinds 
of interplant differential wage patterns—industry 
patterns and area patterns.”’* (Emphasis supplied.) 


And in addition it was observed: 


““There are, of course, intra-plant differentials based 
upon the nature of the work performed, but these are 
not significant in a statute dealing with prevailing 
minimum wages.’ (Emphasis in original.) 


It is apparent from the briefs of both the Secretary and 
the union that they were persuaded that the Act does not 
permit, under any standard, differentiation within 
industries by classes of employees. 


34 Brief for Textile Workers Union of America, CIO, Appellant, Mitchell v. 
Covington Mills, Appeal No. 12,650, pp. 26-27. 

35 Ibid. 

36 Idid. 
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The brief of the Industry deals exhaustively and well 
with the several determinations in which the Secretary 
has exercised his power under Section 6 to make a tolerance 
for non-regular workers consistent with a special industry 
practice (Industry Brief 28-32). Rather than duplicate this 
material, which clearly distinguishes the Secretary’s 
present attempt to assert his power to make occupational 
minimum wages, we turn to see what the Secretary 
has done in a very recent minimum wage determination 
under the Act. 


In the Electronic Equipment Industry hearings the 
nnion had requested the Secretary to segregate the lowest 
paid workers or occupations—specifically the bottom one 
percent of these workers—to avoid their wages being the 
basis for a minimum wage for the entire industry. The 
general argument of the union in that hearing was the 
same in general content as that made in the Union Brief 
(pp. 20-21) in the present appeal: that the lowest paid 
workers in the industry, although defined by the Secretary 
as ‘‘covered’’, were numerically small and had wages 
unrelated (much lower) to those of the great body of 
covered workers. In short, went the argument, these lowest 
paid workers should be separated from the other covered 
workers to protect the prevailing wage structure of the 
industry. 


The Secretary’s response was clear: 


“It appeared, however, that the proposal does not 
give full import to the words ‘prevailing’ and 
‘minimum’ in the phrase ‘prevailing minimum wage’. 
There can be only one lowest or minimum wage in 
any one plant. There may be wages above the lowest 
in any one plant which may be said to be prevailing 


” 


but they are not ‘minimum’ wages. Tentative 
Decision, Electronic Equipment Industry, 27 Fed. 
Reg. 11282, 11283 (1962) (emphasis supplied). 


In the mass of fact and analysis with which this Court 
must deal, it should not be overlooked that the Secretary, 
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in his tentative determination in the Machine Tool case 
(which he later said set forth the real basis for his 
determination*’), concluded: 


«<  . I cannot arbitrarily exclude the wages paid to 
any covered worker from consideration in viewing the 
minimum wages paid by an establishment when Iam 
seeking to determine a prevailing minimum wage which 
will be enforced with respect to all employees in an 
establishment performing on a contract subject to the 
‘Act.?? 27 Fed. Reg. 900-01 (Emphasis supplied). 


The Secretary thereby properly defined the scope of his 
responsibility under Section 1(b): to determine that single 
wage which prevails and which must be enforced with re- 
spect to all employees in an establishment. Having defined 
his responsibility, he proceeded to exceed it in order to 
avoid acceptance of the figures supplied by the industry in 
place of his own, which he was compelled to admit were 
defective. Having ended up quite by accident with two 
minimum wage determinations, he now seeks to affirm that 


he had this power all along and that indeed the power is 
so extensive that the number and nature of occupational 
minimum wages which he may determine for a given in- 
dustry are limited only by his discretion and what he deems 
administratively practical. 


Iv. THE PURPOSE OF THE WALSH-HEALEY ACT WAS TO 
ELIMINATE SWEATSHOPS BY ESTABLISHING AS A FLOOR 
THAT LOWEST OR MINIMUM WAGE PAID COVERED 
WORKERS WHICH IS FOUND TO BE PREVAILING WITHIN 
THE INDUSTRY. 


The sole object of the wage standard contained in the 
Walsh-Healey Act was ‘‘to eliminate the practice under 
which the Government is compelled to deal with sweat- 
shops’’** As to this, the Report of the House Committee 
on the Judiciary was quite clear. The standard was not 


37 See pp. 5-6 supra. 


38 H. Rep. No, 2924 on S. 3055, 74th Cong. 2d Sess, p. 4 (1936). 


Is 

concerned, as the Union now argues, with high pay as well 
as low (Int. Mem. pp. 4.9). This contention, as the Secre- 
tary himself frequently has found, completely misconstrues 
the plain intent of the words ‘‘prevailing’’ and ‘‘mini- 

This is not the first time labor unions have sought to 
make this argument. In a number of recent wage determi- 
nations they have argued that a higher wage than that 
which is found to prevail at the bottom of the rate scale 
for ‘‘covered’’ workers should be used as the basis for 
making a wage determination under the Act. 


In the recent determination in the Pumps and Com- 
pressors Industry” the union sought to persuade the 
Secretary that the prevailing minimum wage for this in- 
dustry should be determined not by reference to the median 
of the lowest wage paid in each plant surveyed but rather 
to a higher rate derived from the BLS ‘‘impact’’ tables 
which showed the distribution of establishments and work- 
ers according to the number and percent of the lowest paid 
covered workers earning less than specified amounts per 
hour. The Secretary concluded: 


“‘The proposal misconstrues the statutory terms 
‘prevailing’ and ‘minimum’ in the phrase ‘prevailing 
minimum wages.’ It is therefore rejected. There may 
be wages above the ‘minimum’ which may be said to 
be ‘prevailing’ in a particular group. But they are 
not ‘minimum’ wages.’ 


The Secretary further said: 


“‘Under the provisions of Section 1(b) of the Act 
I conclude that a frequency distribution of the lowest 
rates actually paid in any industry, such as Table 3 
of the BLS survey, is the most significant for the pur- 
pose of making a minimum wage determination.’ 
(Emphasis supplied.) 


29 27 Fed. Reg. 12962 (1962). 
49 Id. at 12963. 
41 Ibid. 
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The frequency distribution to which the Secretary referred 
was a list of the wages of the lowest paid ‘‘covered”” em- 
ployee in each plant surveyed within the industry. 


That the Union also fully understands the limited nature 
of the ‘‘minimum’”’ wage standard in the Act can be seen 
from the Union Brief (pp. 9-10) wherein it states: 

“<Once he determines what employees are to be covered 
by a particular minimum, the Secretary charts the 
lowest wage paid to such an employee at each plant 
in the industry. No wage is relevant in his calculation 
except the lowest at each plant.’ 

Vv. THE LEGISLATIVE HISTORY OF THE ACT REPUDIATES THE 
SECRETARY'S ASSERTION OF AUTHORITY TO DETERMINE 
OCCUPATIONAL MINIMUM WAGES. 

Both here and in the District Court, Industry counsel 
has traced the legislative history of Section 1(b) of 
the Walsh-Healey Public Contracts Act from its imcep- 
tion at the demise of the NRA to the present.“ Counsel 
for the Chamber, after carefully reviewing the legislative 


history of the Act, adopts in general the statement of this 
history as set forth in the Industry Brief. 


There can be no doubt that Section 1(b), as finally en- 
acted, specifically was intended to withhold from the See- 
retary of Labor authorization to determine different rates 
of wages for different ‘‘classes”’ of employees. And the 
denial of this power did not result from a mere accident 
of language, but was in direct response to the then Secre- 
tary of Labor’s attempt to secure such power. 


The Industry Brief clearly demonstrates that Secretary 
of Labor Perkins, who played an active role in producing 
and supporting the original administration bill, was unable 
to secure Congressional approval for this bill which would 
have enabled her at her discretion to define the “classes 


42 Industry Brief 14-23; Memorandum of Points and Authorities in Support 
of Plaintiffs’ Motion for Summary Judgment and in Opposition to Defendant's 
Motion to Dismiss and in the Alternative for Summary Judgment, Civil 
Action 1557-63, D.D.C.; pp. 43-50, 31-43. 
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of employment”* to which the prescribed minimum rates 
of pay would apply. Instead, the final bill—in response to 
criticism expressed at the hearings—specifically excluded 
reference to ‘‘classes of employment’? and ‘‘minimum 
rates of pay’’ for the purpose of restricting the Secretary 
to the determination of a single prevailing minimum wage 
for an industry. The statements of Congressman Healey 
make it clear that the intent of the bill was to limit the 
Secretary to the making of a single minimum wage which 
would be payable to all the covered employees of a plant 
pursuant to stipulations entered into as part of a Govern- 
ment contract subject to the Walsh-Healey Act. 


Secretary Perkins was not long in admitting this partial 
legislative defeat by publicly stating that the language of 
the Act specifically precluded her from making occupa- 
tional determinations. Men’s Hat and Cap Industry, 2 
Fed. Reg. 1336 (1937).* 


From the date of Mme. Perkins’ acknowledgement of the 
Secretary of Labor’s lack of power to fix occupational 
minima under the Walsh-Healey Act to the date of the 
wage determination in the instant case, the administrators 
of the Act have adhered to this recognized limitation.“ 


Most significantly, Congress, although called upon many 
times to amend or extend the provisions of the Act,® has 


43 See also Findings, Conelusion and Reeommendations by the Publie Con- 
tracts Board in the Matter of Prevailing Minimum Wages in the Manufacture 
of Tobaceo, Exclusive of Cigars, April 25, 1938, p. 3 (File Room, Division of 
Public Contracts Department of Labor, (‘‘the Board is not empowered to find 
prevailing minimum wages for oecupational eclassifications.’’); Strackbein, 
The Prevailing Minimum Wage Standard 25 (1939) (‘‘The Department of 
Labor has interpreted the language of the Act as excluding occupational wages, 
Lc., 28 not authorizing the determination of minimum wage scales for the 
various classes of semi-skilled and «killed workers; or, to vary the expression 
as not permitting the establishment of secondary wages.’’). 

4 See pp. 10-17, mupra. 

4 Plaintiffs below supplied the Distriet Court with a complete resume of 
Congressional activity in the Walsh-Healey area from 1936 to date. Memo- 
randum of Points and Authorities in Support of Plaintiff’s Motion for Sum- 
mary Judgment and in Opposition to Defendant's Motion to Dismiss and in 
the Alternative for Summary Judgment, Civil Action 1557-63, D.D.C., pp. 
31-43. 
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never considered overruling Secretary Perkins’ deter- 
mination that the Act did not permit the fixing of occupa- 
tional minima. 


The present Secretary is now asking this Court to recog- 
nize in him a power which Congress wisely found too 
dangerous to delegate. 


VL THE MAKING OF OCCUPATIONAL MINIMUM WAGE DE- 
TERMINATIONS IN INDUSTRIES AT THE DISCRETION OF 
THE SECRETARY WOULD DISRUPT REGIONAL AND INDUS- 
TRIAL WAGE PATTERNS, IMPOSE ARBITRARY OCCU- 
PATIONAL CLASSIFICATIONS. AND FRUSTRATE THE EF- 
FECTIVE OPERATION OF THE COLLECTIVE BARGAINING 
SYSTEM. 


A. The Secretary Seeks Unlimited Power, Subject Only to His 


Discretion, to Make Any Number of Occupational Wage 
Determinations in an Industrial Group. 


The Secretary asserts in his brief, without imposing any 
objective restrictions or qualifving standards, that the 
Walsh-Healey Act ‘‘does authorize determinations of plural 
minimum wages of various kinds—including occupational 
(as well as differential minimum rates on a geographic, 
branch, or product, basis), depending on the characteristics 
of the particular industry's wage structure and administra- 
tive feasibility.’? (Department Brief 16-17.) (Emphasis 
supplied.) If there are any limits which the Secretary 
contemplates would attach to his alleged authority to 
make multiple minimum wage determinations they are 
apparently wholly subjective, resting in the findings and 
conclusions of the Secretary or upon the changing winds 
of ‘‘cumulative experience’? and ‘‘administrative feas- 
ibility’? (Department Brief 22). 


Certainly, neither the language of the Act nor its legisla- 
tive history reveals any standards which the Secretary 
should apply or any limits on the power which he now 
asserts is his. No guidelines have been laid down by the 
Secretary himself—either by way of rules and interpreta- 
tions or by public pronouncement. Moreover, unlike his 
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practice in the implementation of Section 6,‘* the Secretary 
has not given any notice or laid down any general criteria 
for the exercise of his asserted power to make occupational 
minima which might be subject to industry comment and 
criticism.” 


Because of the unlimited scope of the authority which the 
Secretary asserts, the Union would obviously expect to 
persuade the Secretary to isolate out the workers who 
normally fall within the collective bargaining unit of each 
industry, to widen the gap between the blue and white collar 
workers or skilled and nonskilled workers or to take any 
other steps which in its view seemed best calculated to 
assist it in its efforts to expand collective bargaining. Its 


. 41 CP.R. § 50-201 (June 21, 1963), where the Sceretary pro- 
Section 6 a revision of certain tolerances and invited written 
statements prior to its adoption. 


47 As this brief was being finalized, the Secretary published 2 proposed 
amendment to the rules of practice ‘‘Relating to Determination of Minimum 
Wages for Separable Groups of Occupations’? 29 Fed. Reg. 11842 (August 19, 
1964). This proposed amendment would seek to achieve by rule-making what 
the Court below has said the Seeretary may not do under the Act. No authority 
under the Act is cited by the Secretary in his proposed amendment. While he 
suggests certain ‘*faetors’’ as relevant to such a determination he is careful to 
preserve the position which he has taken before this Court: that he has un- 
limited authority to make such determinations for any occupational group he 
choses. He does so by asserting that ‘‘in a particular industry other factors as 
well may be deemed germane:’’ Presumably these other, unidentified ‘‘factors’’ 
will be deemed ‘‘germane’’ solely by the Secretary. Even the factors which 
he lists confirm the unlimited scope of the authority which he asserts, If, 
for example, there are ‘‘differences in wages paid to different groups of 
oceupations’’ and evidence of this is available ‘‘multiple minimums’’ may 
well be made at his diserction. Similarly, if occupations ure ‘‘ production 
eonnected’’ in the view of the Secretary they may be segregated for a dif- 
ferent minimum among the ‘‘ 
make, None of these distinctions has bern made in the past and none ix in 
the language of the Act or its legislative history. The proposed amendment 
does establish one fact: that even the Secretary appreciates the absence of 
any prior occupational determinations and the lack of notice to industry in 
general and the machine tool industry in particular, It also confirms that 
until the accident of the two determinations in the Machine Tool caxe, the 
Seeretary neither contemplated nor believed he had the power to make occupa- 
tional minimum wage determinations. 


multiple minimums’’ which the Secretary may 
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brief is replete with references to the importance of dis- 
tinguishing between the ‘‘skilled’’ and ‘‘unskilled’’ and 
the necessity for arranging the minimum wage (or wages) 
in such a way that there will be a ‘‘reverberating effect on 
all occupations in the production room of the plant... .” 
(Union Brief 20 n. 10.) 

Neither Congress nor the Secretary (in the past) has 
spoken in terms of minimum wages for the skilled as 
opposed to unskilled, union as opposed to non-union, or pro- 
duction room as opposed to production-related or produc- 
tion-connected workers. Careful scrutiny of the ‘‘covered”’ 
occupations approved by the Secretary (see the Question- 
naire entitled ‘‘Earnings in the Manufacture of Construc- 
tion Machinery and Equipment’? BLS Form 2787) 
on which he must base (and to which he will apply) the 
minimum wage he finds to be prevailing will disclose many 
workers who may or may not be ‘‘in the production room 
of the plant.’’? Such distinctions are wholly irrelevant to 
the Act and its purpose. 


The total flexibility which the Secretary asserts to group 
or segregate occupations, as only he deems appropriate, 
in every industry (or groups of industry) is quite clearly 
in practical effect the power to fix wages. By the simple 
expedient of grouping the right combination of occupations 
in the ‘‘appropriate’’ occupational wage baskets he can 
literally impose—if he chooses—new wage patterns and 
differentials on a nationwide basis which never previously 
existed! 


Thus, despite the careful assurance of one of the strong- 
est proponents of the Act that the Secretary was to have 
only the authority to find or determine an existing prevail- 
ing minimum wage,** the Secretary now proposes to open 
a new door to the arbitrary fixing of wage patterns, dif- 
ferentials and classifications through occupational gerry- 
mandering on a national basis. 


4% 80 Cong. Rec, 10003 (1936) (remarks of Congressman Healey). 
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Since the Walsh-Healey Act did not contemplate occupa- 
tional minima, it provided no protection against the Sec- 
retary’s assumed power to gerrymander wages.” The 
Seeretary can group and re-group ‘occupations’ at will. 
If he is consistent with his own practice and construction 
of the Act as sustained in Mitchell v. Covington Mills, supra, 
he must usually make such determinations on a nationwide 
basis. And, unlike the requirement of a prevailing industry 
practice interpreted to apply to Section 6 tolerances and 
exemptions, the Secretary is apparently free to do his oceu- 
pational labeling without any reference to or regard for 
what is long-established industry practice. The Secretary 
has already demonstrated his lack of understanding of 
industry practice by isolating out two occupations from the 
machine tool work force which were not shown by evidence 
of any kind to be so differentiated within the industry. 
On the contrary, the record shows that the physical loca- 
tion, job responsibilities and job ranking (in terms of the 
wage scale) of these two occupations vary markedly from 
plant to plant and region to region.” 


It is, of course, necessary to conjecture as to just what 
the Secretary would do with authority to fix occupational 
minima. It is certain, however, that should this asserted 
power be endorsed by the courts, the Secretary will be under 
great pressures from organized labor to use this new 
power, for which Congress (which did not envision that a 


49 The language in the Walsh-Healey Act is in marked contrast to that in 
the DarisBacon Act: ‘‘({E]very contract ... for construction, alteration, 
and/or repair, ... of public buildings or public works of the United States 

. and which requires or involves the employment of mechanics und/or 
laborers shall contain a provision stating the minimum wages to be paid 
various classes of laborers and mechanics which shall be based upon the 
wages that will be determined by the Secretary of Labor to be prevailing for 
the corresponding elasnes of laborers and mechanies employed on projects of a 
character similar to the contract work in the city, town, village, or other 
civil subdivision of the State, in whieh the work is to be performed. .. .’” 
46 Stat. 1494 (1931), as amended, 49 Stat. 1011 (1935), 40 U.S.C. § 276a. 


See Industry Brief 47 n. 61; Affidavit of J. Arnold Kiely (J.A. 269-70). 
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Secretary of Labor would assume to set occupational 
minima) apparently did not provide any safeguards, to 
accomplish—by way of example—some, if not all, of the 
results which will be described hereafter. 


B. Existing Non-Occupational Minimum Wage Determinations 
Can Have a Serious Economic Effect on an Industry. 

In projecting the likely future effect on subsequent deter- 
minations of giving the Secretary the authority to determine 
multiple minima according to occupations, it is necessary 
to establish as a base the possible effect on industry of pre- 
vious determinations—all of which have been non-occupa- 
tional. 


At present, the Secretary finds the prevailing minimum 
wage in an industry by use of the so-called ‘‘median’’ 
technique. 


The median, in a listing of the lowest wage actually 


paid at each of the plants in the group (and ranked accord- 
ing to the amount actually paid), is that lowest wage which 


neither exceeds, nor is exceeded by, more than half of the 
observations." 


It follows that about half of all establishments have to 
raise their lowest wages if they want to qualify for Govern- 
ment business.*? The number of workers in an industry 
who are getting wages which are below the level ultimately 
determined as the prevailing one can usually be found in 
the tables prepared by the Bureau of Labor Statistics for 
the hearings. This number varied between 2.3 and 27.8 
percent in 1961 to 1963 determinations. 


31 For a further discussion of the median technique see Problem Child Among 
Labor Laws—The Walsh-Healey Act, 1963 Duke L. J. 242-43, coauthored by 
counsel for Amicus Curiae and Modley and Reilly; Wallis and Roberts, 
Statistico9—A New Approach 214-19 (1960); Moroney, Facts and Figures 34-65 
(1951). 


52 Reilly, Haslam and Modley, Threat of the Walsh-Healey Act, Harv. Bus. 
Rev., Jan, 1951, pp. 92-93. 


53 Morton, op. cit. supra note 17, Table 8. 
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In not one of these determinations (except the Machine 
Tool **accident’’) did the Secretary attempt to assert that 
several of the lowest paid occupations should be segregated 
for the making of a separate occupational determination 
under Section 1(b). Indeed in several he concluded he 
could not do this, despite union arguments to the contrary.™ 


In the machine tool industry, about four percent of all 
workers covered in the BLS survey (which erroneously ex- 
cluded blueprint operators, draftsmen and other low-paid 
oceupations®) were paid less than $1.73, which was the 
prevailing minimum wage determined by the Secretary 
for the date of the survey. 


The direct cost to the machine tool industry of raising 
the wages of its employees to a minimum of $1.80 was 
estimated to be $1.8 million within the first year following 
the effective date of the determination. In that same year 
it was determined that the total first-year cost ‘‘to main- 
tain differentials where believed essential’? would be $8.5 


million. These estimates were based on a comprehensive 
survey undertaken by the industry trade association, the 
NMTBA.** They confirm the conviction of both industry 
and labor that wage adjustments which must be made to 
the lowest paid workers under a new minimum have the 


14 See, for example, the discussion of the Electronic Equipment Industry 
(pp. 16-17, supra) and Pumps and Compressors (p. 18, supra). 


35 The number of exeluded occupations was probably substantial since there 
was no language in the BLS questionnaire to indicate that most of the 20 odd 
production-connected covered workers described in the Secretary's rulings were 


covered, 


36 He added a 7 cents allowance for wage increases thereafter although no 
direet evidence was introduced to prove that the workers in this four percent 
group actually received 1 seven cents inercase in the period. 


37 The survey was undertaken before the Seeretary’s tentative determination. 
It did not, therefore, reflect the second $1.65 minimum for blueprint operators 
and draftsmen. Exceptions of the NMTBA to the Tentative Decision, Machine 
Tool Industry, Feb. 21, 1962, pp. 18-19. 
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indirect effect of spreading wage increases to other parts 
of the wage structure.** 


C. The Problems and Impact of Future Determinations 
by Occupation. 
Several major considerations demonstrate the very seri- 
ous practical and economic problems inherent in the initia- 
tion of occupational determinations: 


1, Any Occupational Determination. Must Be Preceded By the 
Development of a Complete Job Classification System. 

An essential element of any attempt to determine pre- 
vailing rates for occupations in an industry is the prelimi- 
nary identification and grouping of all existing jobs in 
that industry into a meaningful and manageable classifica- 
tion system.*® Any other approach at the making of oceu- 
pational minima would result in an arbitrary and wholly 
capricious classification unrelated to objective fact and 
with a potential for serious disruption of established 
industry-labor practice. 


The development of a valid classification system was a 
necessary prerequisite even in the present case in which 
the Secretary decided to limit such determinations to only 
two ‘‘oceupational’’ groups. The Secretary did not attempt 
such a system in the present case. There is no evidence— 
and no indication outside the record—that the arbitrary 
‘‘occupational’’ group consisting of blueprint machine oper- 
ators and draftsmen is a meaningful part of any meaning- 
ful classification system. To the contrary, the evidence 
provided at the hearing proves that these two jobs were 
part of a much larger group of ‘‘production-connected”’ 
jobs,” that there was no evidence that these jobs differed 


58 Union Brief 20 n. 10; Reilly, Haslam and Modley, supra note 52. 


59 A description of the essential steps required is contained in 4 Study of 
the Prevailing-Rate Pay Systems for Trades, Crafts, and Labor Oveupations 
in the Federal Service, Committee on Post Office and Civil Service, $3d Cong., 
2d Sess, 10-11 (1954). 


60 See note 55 supra, 
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from others which were covered and production-connected, 
or fitted any meaningful classification system. In summary, 
these two jobs were arbitrarily selected by the Secretary 
nd constitute a meaningless group. 


If the Secretary wanted to use a valid occupational 
approach he would have to develop five or six meaningful 
classification systems per year to cope with the schedule 
of determinations followed over the past few years.** This 
is simply not practicable. The development of the neces- 
sary classification system for even a single industry would 
be an extremely difficult and time-consuming task. This 
has been the consistent experience of those very few in- 
dustries which have developed and put such a system into 
operation.= 


Finally, even if the Secretary were to develop a classifica- 
tion system, any attempt to impose such a rigid system of 
labor grades on the ever-changing job patterns in a highly 
diversified industry such as the machine tool industry could 


cause irreparable injury to the industry and would prove 
unworkable. 


There is, of course, not the slightest indication in the 
record of the Secretary’s proceedings in this present case 
that he considered occupational practice and patterns for 
the industry on a regional or nationwide basis—much less 
tne establishment of an overall job classification system 
which is an essential preliminary to such occupational 
determinations. 


61 Morton, op. cit. mupra note 17, Table 7. 


62 E.g., the NEMA plan, outlined in the Hourly Job Rating Manual of the 
National Electrical Manufacturers Association; the SCAI plan, developed by 
the Southern California Aircraft Industry. A government plan is described in 
Kanninen, Bate Setting by the Army-Air Force Wage Board, Monthly Labor 
Heview, Oct. 1958, p. 1109. 
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2. Occupational Determination, on Any Basis Other Than by Locality. 
Could Destroy Long-Established Rate Differentials in the Vari- 
ous Areas for Different Occupations and Skill Groups. 


Bureau of Labor Statistics studies have shown that 
‘“geographic differences in prevailing rates are of two 
kinds. The first type of difference is in general wage 
levels, that is, a tendency of wages for all occupations to 
be higher in one area than another. The second kind of 
difference is in the spread between occupations; for ex- 
ample, the difference between rates for skilled and unskilled 
workers in one area may be much greater than in an- 
other.’’® Differences in the spread, for instance, between 
rates for grades 15 and 2 found by the Army-Air Force 
Wage Board were 32 percent in the North Central and 
West, 35 percent in the Northeast, and 48 percent in the 
South. Median cents-per-hour differences amounted to 
77 cents in the South and 60 cents in the other three 
regions.“ Similar findings are reported in a more recent 
study of the Bureau of Labor Statistics.“ 


The implications of these findings are clear. If occupa- 
tional minimum wage determinations under the Walsh- 
Healey Act are ever feasible and attempted, they would 
have to be made on a narrow geographical basis. Other- 
wise, determinations might cause economic havoc by de- 
stroying the long-established rate differentials in the 
various areas for different occupations and skill groups. 


This is one of the reasons why occupational rate systems 
under the Davis-Bacon Act and the different prevailing-rate 


63 Committee on Post Office and Civil Service, supra note 59, at 5 (emphasis 
supplied). 


64 Kanninen, supra note 62, at 1112. 


65 Bureau of Labor Statistics Bulletin No. 1345-83 June 1904, Wages and 
Related Benefits, Part II, pp. 47-48. 
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pay systems of the Federal Government are based on 
narrow concepts of locality.* 


This practice is in sharp contrast to Walsh-Healey 
determinations. 


The Secretary of Labor has made most Walsh-Healey 
determinations on a nationwide basis. He has stated that 
he must do so whenever, in his opinion, an analysis of Gov- 
ernment procurement shows that competition for Govern- 
ment contracts is nationwide.” 


Any attempt to make nationwide determinations for 
different oceupations in an industry would lead to severe 
dislocations in the wage structure of many plants, including 
plants whose lowest wages are substantially higher than 
those paid by the majority of all plants. This is likely to 
be the case because the ‘‘spread’’ between low-skill occu- 
pations and high-skill occupations in the North and West 
tends to be narrower than in the South.® Thus, the South is 
likely to be affected in the lower paid occupations, the North 
and West in the higher paid ones. The possible effect of 
such determinations on the plants in an industry is illus- 
trated in Table III below. 


Occupational ‘‘minimum”’ wages, determined on a nation- 
wide basis would not only raise wages in the lowest part 
of the rate structure; they would also tend to disrupt long 
established wage differentials in higher paying plants. 


The locality definition of the Davis-Bacon Act is a ‘‘city, town, village 
or other civil subdivision of the state.’’ 

Most federal agencies which use prevailing-rate pay systems pay ‘‘rates 
prevailing in the locality for similar work.’’ They ‘‘confine each schedule to 
a labor-market area defined as the area within commuting distance of the 
installations concerned or in other terms having the same effect.’’ See, e.g., 
Committee on Post Office and Civil Service, supra note 59, at 3, 13. 


6 See, e.g., Tentative Decision, Machine Tool Industry, 27 Fed. Reg. 898 
(1962). 


6% Kanninen, supra note 62. 


31 


3. The Application of the Median Technique to Occupational Deter- 
minations Under the Walsh-Healey Act Would Interfere Drasti- 
cally With the Operation of a Vast Majority of all Establishments 
in Affected Industries. 

As earlier stated, the median technique as applied to 
lowest wages only leads to determinations of minimum rates 
which are higher than those paid by about half of all the 
establishments in a given industry. 

Both of the dual determinations in the Machine Tool 
case were also based on the median technique.” It would 
thus appear that the Secretary will continue to use the 
median technique even in ‘‘plural determinations.” 

Because occupational differentials vary widely geograph- 
ically and also between plants, it is almost certain that 
nationwide occupational determinations would directly 
affect a much greater number of establishments in an in- 
dustry than have previously been affected under non- 
occupational determinations. 


A series of hypothetical but realistic examples will illus- 
trate what is almost certain to happen. In the interest of 
simplicity, we have selected only 5 establishments (which 
might be considered as being representative of all estab- 
lishments in five different regions), classified all jobs into 
one of ten classifications, and have further assumed that 
all establishments have the same number of employees in 
each of the ten labor grades. In fact, the situation in any 
industry would, of course, be much more complex. 


The first table (Table I) shows the determination practice 
used up to the present time: The Secretary attaches signifi- 
cance only to the single lowest rate paid in each plant. 


Assuming that there are five plants, the wage rate paid 
in the third highest paying plant is the median wage. 


69 The tentative decision in the Machine Tool case showed that 53.3 percent 
of the establishments employing 52.2 percent of the covered workers paid no 
covered worker (excluding blueprint operators and draftsmen) less than $1.73 
in April 1960; and that 56.4 percent of the establishments surveyed by 
NMTBA employing 45.5 percent of the covered workers paid no such worker 
less than $1.65 in April 1961, 27 Fed. Reg. 901, 


(The third highest plant, in our case, is also the third 
lowest. This makes it the median). This wage is $1.40. 


TABLE I 


Illustration of determining a ‘prevailing minimum’? 
for an industry: 


1. Based on lowest paid employee in each plant 


This corresponds to the practice used by previous 
Secretaries. Only the lowest wage paid in each plant 


is counted. The median technique is used. 


Lowest rate Plant 
paid 


SERRE 


1 
1 
1 
1. 
1 
1 
155 
1, 
1: 
Le 
1 
1 
1. 


RBVARV’e 


The ‘prevailing miniumum”’ is $1.40 


If the Secretary were to classify the wages paid in each 
plant as belonging to one of ten classes, the lowest wage 
paid in each class might well lead to the situation shown 
in Table II. 


This table shows the lowest wages paid in the lowest 
labor grade (1), and in the other nine labor grades (2 to 
10). The five plants pay lowest wages ranging from $1.25 
in plants A and D to $1.70 in Plant E. Differentials be- 
tween labor grades vary from 5 cents in the lowest labor 
grades in plant E to 15 cents in several of the plants. 
The lowest wage in the highest labor grade (10) is $2.45 
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in plants D and E, and $2.50 or more in the other three 
plants. 


TABLE II 


Illustration of determining ‘‘prevailing minima’’ for 
an industry: 


2. Based on ten occupational grades 


This assumes that the Secretary classifies all jobs 
in the five plants as belonging to one of ten labor 
grades (shown below as numbers 1 to 10 for each of 
the five plants). 


Labor grades by lowest rate paid 
Lowest rate Plants 
paid 
D E 


1 
2 
3 
4 
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The ‘‘prevailing minimum wages” under the median 
technique would be: 


For Labor grade 1: $1.40; Labor grade 6: $2.05; 
Labor grade 2: $1.50; Labor grade 7: $2.15; 
Labor grade 3: $1.60; Labor grade 8: $2.25; 
Labor grade 4: $1.70; Labor grade 9: $2.40; 
Labor grade 5: $1.85; Labor grade 10: $2.50 

or more. 


The effect of these occupational minima on the plants 
in this industry would be as follows (Table II): 
TABLE ITI 
Indicated determinations and plants affected 


Labor Indicated 
grade determination 


$1.40 


POLO DO bt pa rs 
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1 
2 
3 
4 
5 
6 
7 
8 
9 
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§ 


10 2.50 & over 


All but one plant would be directly affected by a deter- 
mination. It is likely that the plants affected by the lower 
determinations would be in the South. Those affected in 
the higher determinations would be plants in other regions 
with higher minimum wages. 

With ‘‘plural’’ occupational determinations, four of the 
five establishments shown in Table III are found to pay 
less than some of the occupational determinations. Only 
a single, high paying plant (C) will not be directly and 
immediately affected by the determinations. 

Plants A and D will have to make drastic increases in 
the lower part of their wage structure if they want to do 


i] 
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business with the Government, plants B and D will need to 
increase the pay to the middle skill groups and D and E 
will be required to raise the pay of the highly skilled groups. 


It would be unrealistic, however, to assume that only 
Plant D would have to increase its pay scale from top to 
bottom. Plant A could not possibly raise labor grade 1 
by 15 cents, labor grade 2 by 10 cents, and labor grade 
3 by 5 cents without adjustments in higher labor grades. 
In fact, it is unlikely that the present differentials of 15 
cents between labor grades 1, 2, and 3 could be cut to 10 
cents. It is more likely that labor pressure would tend 
to maintain the long established 15 cent differentials and 
that all labor grades would be pushed up. In short, there 
would be ‘‘a reverberating effect on all occupations in the 
production room of the plant, for once the base, ‘unskilled’ 
wage is raised, there almost always follow concomitant 
increases for ‘semiskilled’ and ‘skilled’ workers to preserve 
the existing differentials.’’ 7° 


Similar pressure would occur in the other plants in which 
some part of the rate structure would be raised by occu- 
pational determinations, 


The Secretary has indicated that he now considers it ‘‘ad- 
ministratively’’ feasible to determine minima “at least for 
a few occupational groups.’? 7! 


Such arbitrary groupings, stimulated by union pressure 
or by the whim of the Secretary can easily lead to deter- 
minations far in excess of what unmanipulated industry 
facts would permit. A simple example, based on the same 
five plants (with the same wage structure) will show what 
occupational gerrymandering could accomplish. 


We have divided the ten classes previously used into 
two groups which, if the Secretary so decides, might be 


70 Union Brief 20 n. 10. 


71 Department Brief 22. See also Proposed Amendment to Rules of 
Practice Relating to Determination of Minimum Wages for Separable Groups 
af Occupations; 29 Fed, Reg. 11842 (August 19, 1964). 
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made to represent ‘‘direct production jobs as distinguished 
from production-connected or auxiliary jobs’’ or ‘‘differ- 
ences in method of compensating workers.”’ 


On the chart below, the lowest rate paid in each of the 
two groups is indicated. 


TABLE IV 


Illustration of determining ‘‘prevailing minima’’ for an industry: 


3. Based on lowest paid employees in each of two occupational groups 


This assumes that the Secretary classifies all jobs as belonging 
to one of two groups. 


The lowest wages paid in each of the two groups are counted for 
each group. % 


The illustration is based on the same five plants. 


Group I Group II 
Lowest rates Plants Plants 


*s Fm: Ae oe > ee: eae ce ee oa) 
(1) (1) 


(1) 


(9) (4) 
(3) 
(Numbers are identical to those in Table I) 


The ‘‘prevailing minima”’ are: 


Group I: $1.60 
Group II: $1.70 


7229 Fed. Reg. 11842. 
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The results are startling: while in Table I the prevailing 
minimum for all covered employees was $1.40, we find that 
by the simple expedient of grouping the same employees 
into two groups we now find that each one of the two 
groups must be paid substantially higher ‘‘prevailing’’ 
minima: $1.60 for the first, $1.70 for the second. 


The Secretary apparently feels that the decision as to 
which groupings to select should be left entirely to his 
discretion. The disasterous potentialities for industry 
make it obvious that no such wage fixing could have possibly 
been envisaged by the Congress. 


CONCLUSION 


It is respectfully submitted that the decision of the lower 
court be affirmed for the reasons stated herein and in the 
Industry Brief. 


Respectfully submitted, 


Barco, Cook aND Patton 
James R. Parton, JR. 
F. Tuomas ScHORNHORST 
1717 Pennsylvania Avenue, N.W. 
Washington, D. C. 20006 
Counsel for The Chamber of 
Commerce of the United States 


August 26, 1964 


